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I. Introduction

· Administrative law: getting a feel for how government actually works

· Procedural, technical, theoretical, philosophical

· Structure of Government

· Constitutional/Classical

· Congress/Legislature

· President/Executive

· Courts 

· Administrative

· OSHA, EPA, SEC, FCC, etc.

· What are the entities and where do they fit into the classical structure? What kind of powers can they be given? What are the controls/constraints on their authority? How do they relate to the classical branches and the classical conception of the state?

· Administrative law is the legal architecture in which the other branches (labor, etc.) act

· In studying administrative, you have to dip in somewhat to the substantive, but we’re studying the transcendent principles

· Key Points to Administrative Law

· Distinction between courts and agencies

· Administrative is about agencies themselves

· Constraints, pressures, etc. from internal and external

· Themes

· Relationship between expertise and popular participation in a democratic society

· What is the role of expertise in an agency? Does the agency reflect expertise?  And how should expertise related to popular values and participation?

· What does it mean to make rational policy decisions?

· Is there a way to make a rational choice between the competing possibilities? What should rationality mean when it comes to making public policy choices of this sort?

· Think of the issues from the perspective of institutional design

· What are the different institutions involved in making these decisions, and what are the characteristic advantages and disadvantages of the groups, including the courts 

· Modes of Action

II. The Constitutional Position of Administrative Agencies

a. The Administration and Legislative Delegations: Of Article I
· Background Issue

· Because of Congress granting very broad power to agencies, everything else must be addressed under administrative law

· American Trucking Associations v. EPA, 1999, p.38/46
· CB 44: Judge Tatel’s dissent: listing off all the other authority that Congress has given “in the public interest”; when you see the many examples of broad delegations of power that Congress is giving to particular agencies to carry out particular tasks –

· What might motivate a good faith Congress to have a standard like this – with such loose terms?

· Inability to predict the future: knowing what issues will arise, keeping in good faith with what current Congress wants

· Role of Expertise/Corruption of Politics – take out the political influence

· Flexibility

· Time/Resources of Legislatures

· What if we take a more cynical view of Congress?

· Political Expediency: Congress wants to say it did something without really dealing; claiming credit without making hard choices

· Discussion of accountability: Congress vs. President

· Introducing the Constitutional Structure into the Discussion – 2 main provisions:

· The basic structure of the Constitution: 1: Congress, 2: Presidency, 3: Supreme Court 

· 1: Article 1: all legislative powers herein granted shall be invested in the Congress

· Some people argue that the reading of that says that all legislative powers have to be vested in the Congress – the issue about delegation is whether this clause in empowering/creating congress – also obligates it: it may not be able to delegate away

· Some Constitutions actually expressly prohibit delegation (e.g. Germany post-Hitler) 

· 2: Article 1: necessary and proper clause: Congress also has, in addition to the enumerated powers, all the powers that are necessary and proper to carry out all the power given to the national government 

· Some people think then that if Congress thinks it’s necessary and proper to create agencies, then it can

· How the Supreme Court deals with these issues concretely in the cases

· Benzene, 1980, CB 58

· Congress has created OSHA; OSHA has just created a regulation drastically reducing the amount of Benzene in the environment; one of the grounds of challenge is that OSHA is given too much power in the statute

· Statutory standard, CB 59: OSHA can set best standard insuring that no employee will suffer impairment of health…

· Court splits all over

· Powell: the statute says that the agency has to also consider costs when considering risks, and the agency is not considering costs here so it is violating the statute (illegally)

· His idea that there must be cost/benefit assessment comes from the part of the statute that talks about feasibility, and CB 60 – reasonably necessary/appropriate

· Marshall: thinks Powell is full of shit; the statute says get rid of workplace risk to the extent feasible – feasible means do it if you can

· On the merits this probably isn’t great policy, but it is maybe a more accurate reading

· Stevens: would construe the statute the way Marshall does, but thinks that this would be a problem – adds another constraint

· Keep in mind that they’re not supposed to be regulated the right way

· Constraint he thinks OSHA operates under: threshold finding of lack of safety – actual danger: the statute requires the agency to act in response only to significant risk in the workplace

· Intermediate between Powell and Marshall: not everything has to be justified on a cost/benefit basis, but there is a threshold you have to reach before regulating like Marshall

· Delegation doctrine: Congress can’t delegate power to regulate the entire American workplace – if that’s what Congress did here it would be an unconstitutional delegation of power; and because the Supreme Court has always said that statutes should be read as if they are constitutional, when possible, that means that you must imply a threshold

· Even though the delegation doctrine itself is not being enforced, it has a shadow effect on how the court reads the statute

· Rehnquist: rejected Stevens in trying to take intermediate position, and said that the legislation was an unconstitutional delegation of power 

· Because these are big problems of regulation, the most important question is when regulation is justified – and that question is the question Congress punted, and that’s not acceptable; Court shouldn’t be speculating and making it up when Congress didn’t do its job; Congress has to make the fundamental policy choice and the agency then implements
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· Again, can anyone besides Congress legislate?

· What is legislating?

· Calabresi, CB 63: “Anyone who sits down to read the U.S. Constitution from beginning to end must immediately be struck by…the stark division of the government…into three apparently coequal departments. That division leaps out at the reader because of the first three Articles of the Constitution each of which begins with a Vesting Clause that empowers a aparticular actor…and no one else, to act”  “…appear clearly to divide the world of governmental powers into a finite set of three, each of which is assigned to one and only one governmental actor.”

· Modern formalism

· Must try to characterize the nature of the action into legislative, executive, and judicial – and only the appropriate branch can do something within each realm (  this puts more pressure on defining what kinds of actions are legislative

· INS v. Chadha, 1983, CB 64: “Examination of the action taken here…reveals that it was essentially legislative in purpose and effect. [it] had the purpose and effect of altering the legal rights, duties, and relations of persons…outside the Legislative Branch.”

· Comparing with Benzene, the OSHA regulation alters the legal duties of employees, imposes fines for violations, etc. So under the Chadha definition it would be Unconstitutional because it was exercised by an agency

· Compare with Grimaud, CB 63 re: setting criminal penalties for violations of regulations necessary to protect federal forest reserves – also would violate

· What about the actions of United States attorneys who use discretion to interpret criminal statute in decision to prosecute, etc --- is this legislative?  You could argue that their exercise of discretion alters the rights and duties of people – but arguably, any kind of exercise of discretion is policymaking that alters legal relationships outside the government 

· Contrasting Calabresi and Chadha with others:

· Madison in Federalist Papers, CB 63: “Experience has instructed us that no skill in the science of government has yet been able to discriminate and define, with sufficient certainty, its three great provinces – the Legislative, Executive, and the Judiciary…Questions daily occur in the course of practice which prove the obscurity which reigns in these subjects, and which puzzle the greatest adepts in political science.”

· Under this view, attempting to separate into different categories is doomed to failure. Though there is some general division of power, any attempt to categorize won’t work because it is too complicated in context.  Very hard to specify with bright-line, clear rules in advance

· Bowsher v. Synar, 1986, CB 64: cannot differentiate  

· We have to decide what the boundaries are to what Congress can delegate to the agencies, but the question doesn’t answer itself: you cannot just decide by naming something “legisltive” or not. – not necessarily categorical – more a question of degree

· In the cases, the Supreme Court is deciding when Congress has gone too far when it is not comfortable having a categorical view

· Back to Benzene
· If you start with Rehnquist assumption that what Congress has done by passing this off without much criteria is deeply troubling; if you’re drawn to that view – what else should Congress have done here?

· Think about language or statutory provisions that Congress could have added

· Could maybe have asked for greater specificity in substantive standard in rule itself; more process information – but even this is hard.  If we had even asked for a cost-benefit analysis, this would get fuzzy fast.

· Is it a good thing if Congress does make all policy and is more precise in the statutes?  Time efficiency could cut both ways – but it does lead to a more rigid regulatory regime.

· New Deal Cases

· Supreme Court in the middle of the New Deal period uses the Delegation doctrine twice to hold early parts of the New Deal Unconstitutional

· Are these still good law?

· If yes, then what is different about these cases?

· Schechter Poultry v. United States, 1935, CB 69-70

· Re: key provisions of the National Industrial Recovery ACT (NIRA) – government was trying to authorize crucial interest groups in each industry to get together and agree on codes of fair competition; violation of the codes was criminal; these statutes were popular when enacted but not when they were in front of the Supreme Court later

· Held violation of the Delegation Doctrine by the Supreme Court (by fairly solid Supreme Court)

· What makes this statute different from the ones the court has routinely endorsed?

· Process: big-wigs of industry get together behind closed doors – not transparent, accessible; though President has to approve, it is not a meaningful procedural check

· Recipients of the Delegation of Power: private parties who would be governed by the code

· Extreme Discretion and Extreme Domain: regulating major things with major discretion (implicit in the case – not directly talked about) (his graph with one on each axis)

· Panama Refining v. Ryan, 1935, CB 69

· Gave the President unlimited discretion to make judgment about economics across state lines

· Court says it went too far and was Unconstitutional delegations

· Since New Deal, Rehnquist (solo) in Benzene was probably the biggest advocate of reviving the delegation doctrine

· Though academics have been proponents

· This is part of why the American Trucking case was so interesting

· American Trucking

· DC Circuit in divided opinion holds part of the Clean Air Act as Unconstitutional delegation of power
· First time that major provision of federal statute provision was struck down by a federal court – and it was obvious that it was going to go to the Supreme Court; and this was the moment when we found out what the Supreme Court thought
· Supreme Court unanimously reaffirms (with Thomas hesitant) to reaffirm the approach from 60 years ago

· DC Circuit opinion

· Court concludes that the statute doesn’t give the agency enough guidance and leaves too much for the agency to resolve

· Court’s options when faced with this kind of statute and these kinds of challenges

· Uphold the statute as an acceptable delegation despite vagueness in language

· Could invalidate the statute on delegation grounds

· Do like Stevens in Benzene: read the statute in a way that constrains the agency much more than the statute seems to do on its face

· Court creates a fourth option: legislation fails to include an intelligible principle to guide the agency’s decision

· Hampton principle: the agency is just finding fact (but this was clearly giving more discretionary power) ( after that, the court shifts over to a “filling in the details” perspective ( that becomes untenable so the court gravitates towards the view that Congress has to create an intelligible principle –and if that is there, then that is okay – it is sufficient guidance ( This is the basic 20th century framework

· So the 20th century framework is coming forward here

· Court doesn’t have a problem with the statutory language itself – they have a problem with the way that the agency is applying it

· It is not the traditional problem that Congress isn’t specific enough

· It is that the agency is using its power without good reason

· You can see this by thinking about the remedy:

· If the statute was the problem, the agency wouldn’t get a second chance

· But here that is what happens – here the DC Circuit says that the EPA has failed, and it is remanded to them for a different decision: asking for a more determinate standard ( wants the agency to develop a determinate criteria or a clear principle that explains where the threshold is

· What value is served by this kind of approach? – Transparency, Accountability (to Congress, to public, to judiciary – for review)

· Statutory delegation might be permitted; but there is a second set of worries: accountability – even if there is an intelligible principle behind delegation, there are still other rule of law concerns

· Supreme Court opinion

· Unanimously reverses the DC Circuit: delegation doctrine is only about whether Congress has taken the responsibility in the statute to find an intelligible principle to guide the agency (and this is because this all emanates from the Constitution) – this is only about whether too much legislative power has been given up

· Issues of how the agency exercises its discretion is not for delegation doctrine and Constitutional law, that should be addressed through administrative law or elsewhere

· Breyer’s opinion – think about relationship to Williams’ opinion

3. Tuesday, February 10, 2004

American Trucking Case

· Judge Williams: Says when an agency exercises the discretion given to it (broad), the statute is permissible, it can do this, but agency has to bind itself to mass with principal transparent policy commitment that has determinate criteria. Holds requirement on agency, that they affirmatively adopt a principal policy commitment on how it’s going to enforce the statute. 

· Compare this v. Judge Stevens in Benzene that talks about “significant risk”: sss says Stevens approach may formally appear to be less dramatic (just reading statute) but engages in really aggressive creative way of reading household to come up this “signif risk” threshold. That technique puts courts in primary position of implementing a statutory scheme like the OSHA statute. Williams statute seems to entail much more minimal judicial role b/c shifts power back to agencies. You (agency) decide how to exercise that discretion and how to apply your expertise, just give us a commitment and spell out what you’re doing and why. 

· Alternative techniques for dealing with the legislation. Williams approach looks much more Draconian.

· *S.C. unanimously REJECTS Williams approach. Delegation doctrine has nothing to do with how agencies use their power. Congress only needs to adopt intelligible principles…and they have here so that’s all we have to do. 

· Scalia: Makes 2 interesting points. Takes formalistic approach. 

· 1. Q he asks is whether “clean air act delegates legislative power to the EPA”. Congress canNOT give up legislative powers, by permitting EPA to act in these ways. (Congress disagreeing with this way of reading question…and Scalia backs away from this a bit later on.)

· 2. Scalia: “In short, we have “almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law.”

· What does this mean? Once it’s a Q of degree (how much discretion should we give agencies) that’s a Q courts don’t have very special tools to do. Courts can’t do a very good job of sorting out the good ones from the bad ones. [Fundamental policy choices behind the making the legislation. Do we want agency that carrying VERY specific guidelines by Congress.]  

· Role of Cost-Benefit?: court agrees unanimously that clean air act does NOT permit EPA to take cost into account in setting these air quality issues. 

· How does Scalia reason this in majority opinion? He relies on his reading of the text of clean air act. Looks words up in dictionary. Concludes that text of provision (reading of those exact words) make it clear that Congress doesn’t permit agency to take cost into consideration. Takes a “textualist approach”. 

· Thomas (concurring): not convinced that Congress is mere articulation of “intelligible principles” is sufficient. He wants to revisit that question again.

· “not convinced that the intelligible principle doctrine serves to prevent all cessions of legislative power”

· Stevens (concurring):  thinks that general Constitutional approach is WRONG way to think about these questions. Main point: in his view is that effort to categorize whether something is really legislative or executive action is TOO categorical/formalistic. Thinks this effort to characterize effort/action of agency within that framework is NOT way we should address these things. 

· Agencies are legislating but it ought to be Constitutionally permissible just as long as their getting this instruction from Constitution. Let’s not fool ourselves saying it’s not legislative. 

· Pragmatic/functional approach. 

· Breyer (concurring): [Background on him: strong believer in role of expertise and distrustful of courts. Tends to think that there is a deeply rational way in which policy can be made in these areas. Can make very reasoned rational choices about where to draw lines that EPA and OSHA and similar agencies are confronting.]. How are these views reflected in his opinion. He agrees with Scalia that cost can not be taken into account, but comes to this with diff reasoning. He doesn’t read text to say that cost considerations can’t be taken into account. Also, he says, I don’t bring any presumption to them on whether cost can or cannot be taken into account. Rather, if look at legislative history (et. the policy behind it) here Congress seems to have made a very SPECIFIC decision for cost not to be taken account. He’s looking at policy. 

· “I believe that, other things being equal, we should read silences or ambiguities in the language of regulatory statutes as PERMITTING, not forbidding, this type of rational regulation.” [p. 55]

· Pildes says he’s almost saying that Congress has to prove to you that acting irrationally. 

· What’s at stake in this way of dealing with problem? In most other areas, unless Congress has really addressed issue of cost, agency will have discretion to decide whether they should take cost into account or not. 

· Comparative Health Consequence Analysis: look at overall effects on health of some regulation or non-regulation; don’t just focus on discrete window of time in which regulation takes immediate effect…but look at its fuller range of consequences

· Wouldn’t it be foolish regulation to regulate in way that seems to improve health but actually undermines it b/c there are these 2ndary consequences. 

· So: Breyer says can’t take these costs into account but can take these comparative health consequences into account. 

· Are these two things contentious with each other? Can’t say it’s going to cost this much to put in scrubbers…can say if we pay this much to pay for scrubbers, then that’s going to decrease our profits, and lead to worst health care overall. THM: the metric you use is a bit different. You’re translating those costs into health consequences…it’s a shift in way you take these consequences into account (from immediate to broader). But prof thinks you come to a place that’s fairly similar.  

-- 

b. The Administration and the President: Of Article II

i. The Constitutional Framework

Now Focusing on Article II, executive power (before Article I, legis power)

· How is the head of the CIA, president, chosen? – Nominated by the President and confirmed by the Senate. 

· How can CIA pres be fired? Can only be removed by president. 

· What we do if we wanted to de-politicize this process? Change it so that need approval of both president and senate in order to get rid of him. But do we really want the head of intelligent gathering to be this completely insulated bureaucratic official that’s really hard to remove from office because both pres and senate have to agree on his removal? So cuts both ways. That’s the standard tension. 

· Democratic accountability means potential political influence…VERSUS insulation of these officials, which would result in difficult removal. 

· There’s a divide in power of appointment: because president would have too much power if he was given full discretion to hire all of these people. 

(The reach of presidential powers)

Myers v. United States (p. 143)


What: 

Postmaster out in Oregon (by pres and advice and consent of Senate). New Pres comes in (Wilson) and Wilson fires Myers to put his own man in that position. But pres can’t fire this guy – has to get approval of Senate. 

· [Responsibilities of Postmasters during this time: Prosecutors for criminal use of the mail. So impt position during that time.]

· Pres argues that statute is unconstitutional b/c his duty/authority is to execute law…and how can he do this in effective way if he can’t control his agents. So he’s saying, he MUST as a matter of inference have the power (without check) to remove the ppl he thinks are doing the job that he wants done. 

· Prof: Pres basically saying that if I’m going to be accountable for certain (core presidential) duties…then that guy in this position has to be accountable to me and me alone if I want to execute his duties under Article II effectively. 

· For e.g.: Deep intrusion way constit structured if Congress cuts off this power like for getting rid of CIA president. 

· What’s Myers argument: If all in president’s hands, too much control concentrated in one place…looks like real centralized power. If we want these ppl to exercising expertise, we don’t want them to be politicized…so let’s insulate them by making their removal more difficult. 

· Constit insulates pres’s power to remove executive officials (ppl like postmaster in OR) and Congress canNOT intrude on that. 

Holding (Taft writing opinion): 

President has power (as matter of Constit right!) to remove this guy. 

4 Positions on Removal: 

· 1. Impeachment: constit DOES provide one means of removing a public official and that should be the only means. That means is IMPEACHMENT. 

· 2. Implicit in employment structure should be the same structure for removal. SO if a position can only be appointed by the advice and consent of senate, then should only be able to be removed by advice and consent of Senate. 

· 3. Sole Control of President (aka Unitary Executive Position): AT Article II of Constit. Pres has to have sole control over these officials and whether or not to remove them from office. 

· Executive branch unified under pres…and that means responsibility radiates through presidency and therefore he should be able to remove based on his judgment. 

· 4. Congress has a lot of authority to decide how to organize the gov’t and the running of the gov’t and it can decide which officials should be removed and by what process. Constit doesn’t resolve this issue, it allows Congress to decide. 

Humphrey’s Executor v. United States (p. 153) – 1935 

What: 

Involved FTC. Unlike postmaster, this is agency with braod kinds of powers we’re beginning to b/m familiar with. Adopts rules and regulations about what fair trade is, investigates complaints, adjudicates cases where ppl violate, etc. When congress sets it up, it tries to insulate head of FTC from too much presidential control. In doing this, it creates the INDEP AGENCY STRUCTURE.

· What makes an agency an INDEP AGENCY? – President can’t remove head of agency.  at-will. President can’t just remove them because they don’t agree with their policy discretion. 

· Prof Q: this seems perverse b/c this position lot more powerful than postmater but saying not controllable by President. 

Holding:

Upholds Congress – Congress DOES have power (constitutionally) to set up indep agencies (indep of pres’s power to remove head of office of commissioner of FTC). SO: Perfectly constit for Congress to create these independent agencies. 

· President can’t just remove unless there is a specific cause; not intent of Congress to allow pres to just remove. 

· Congress CAN limit president’s removal power over officials like this. 

· What is the context of about how much centralized control is the president constitutionally allowed to have? – case is from 1935. Tremendous concerns during this time, where so much about gov’t structure seems up for grabs and so much is uncertain. Time is depression. New assertions of national power, new institutional designs, new concentrations of power. Courts looking at National Industry Recovery Act that changes philosophy of American economic order. 

What are the distinctions courts look to between postmaster and FTC? What are the things the court says are different here?

· (1) In Myers, postmaster just implementing laws, not making broad policy. [“A postmaster is an executive officer restricted to the performance of executive functions.”] The nature of the postmaster’s position is more executive, whereas the nature of the FTC position is more legislative. [“FTC is an administrative body created by Congress to carry into effect legis policies embodies in the statute in accordance with the legislative standard therein prescribed and to perform other specified duties as a legislative or as a judicial aid. Such a body canNOT in any proper sense be characterized as an arm or an eye of the executive.”] Myers applies only when PURE executive f(x), then all of these unitary executive powers have force. 

· (2) structure of removal process. Congress is NOT participating in removal here in Humphrey case (FTC). For FTC, [with advice and consent of Senate any commissioner may be removed by the pres for “inefficiency, neglect of duty, or malfeasance in office”. Congress not trying to join in here. Trying to restrain power of executive. For Myers, Congress trying to PARTICIPATE in removal process…et. needed to get approval of Senate. 

· What is worry about Congress participating in the power of removal? If Congress has this power, then it could dominate how policy is executed. And if the point of separation of powers is to adopt policy and then let go of it, this threatens that. So Court says Congress is not aggrandizing power to itself with this ‘for cause’ removal structure. 

4. Wednesday, February 11, 2004

NYTimes article – 

· Written by former CIA director

· Who is to blame for intelligence failures?  Can the Pres repair what problems exist?  He says no, in both cases.            

· He says no single person was responsible for intelligence

When we think about the three branches of government – the divisions of which are challenged by admin law cases, what are the core reasons for separating the powers?

· The branches will always want to usurp power, so they need each other as checks.  It would be very difficult for one group to take over all branches of govt.  

· We have the creators of law and executors of law separate, so that the laws are not written purely for the benefit of Congress.  We think we’ll get better quality legislation if Congress just gets to write law and then has to give up power over enforcing it.  

Humphreys Executor

This case confronts Taft’s earlier opinion that says Congress can’t intrude upon the President’s power to remove people who are supposed to be his employees executing the law.  IN this case, though, the Court says that the removal power varies with the character of the office.  Congress has the power to set up independent agencies.  What reasons does the Court use to distinguish Myers?  First, the legislative history of the FTC clearly intended it to be independent.  The only reason the Pres could remove was malfeasance, inefficiency.  Second, the Court says that the postmaster is clearly carrying out executive functions, while the FTC is an administrative body that gets to exercise legislative and judicial power.  

Remember the context of the 1930s which help explain Humphrey’s.  FDR wanted to seize control of many aspects of govt.  Across the ocean, fascism was growing.    The Court was concerned about power being too centralized in the Executive.  Notice the case doesn’t overrule Myers.  Theoretically if a job is purely executive then the Pres can have power to remove.   So basically the Court takes an intermediate position that allows Congress to designate some agencies as independent, but probably allows some agencies to be purely executive.  

Court seems to want to avoid creating a 4th branch of government, so it insists on shoving different administrative functions into one of the three original categories.  It also doesn’t want to admit that the Pres makes policy – and makes law – but it knows it’s happening so it allows some of it to continue.  

What would be the costs if Congress could participate in removal?

· President would have less power over officials

· When officials do something wrong, it would be less clear who to blame

· The legislators in party opposing president could force a bad person to remain and then accuse the President of appointing that person.  

When Congress tries to participate in removal, it is aggrandizing its own power – trying to take more power for itself.   But the Court seems okay with Congress-imposed restrictions on removal (that removal can’t happen without malfeasance, misbehavior, etc)

Morrison v. Olson, 1988, CB 160

Rehnquist.  After Watergate, the Ethics in Government Act is passed, giving power to independent investigators or prosecutors to investigate violations of federal criminal laws.  The reason an independent person is desired is that the justice dept is run by the Pres selected AG, so it doesn’t seem as though it could be fair.  To maintain independence, no one directly reviewed the work of the independent investigator/independent counsel.  The AG can fire the person for good cause, but that’s it.   Court decides 8-1 to uphold the statute.  First the Court says the independent counsel is an inferior officer that Congress has the power to appoint.  She can be removed by AG.  She has limited jurisdiction and limited duties.  She can’t perform any duties not specifically stated in the Act (although Act broadly allows her to do everything Justice can do).  

Scalia, the sole dissenter, says that executive power has been usurped.  President has ALL executive power, and maybe this is perverse sometimes, but Congress still has all legislative power even though that means it writes it’s own pay-raise statutes, etc.   Scalia says that the legal issues are inextricably linked with politics.  The independent counsel isn’t independent, she’s political.  We should trust politics to sort out these issues and not expect an independent counsel  - who isn’t independent - to be able to do it.  

Pildes says that everything Scalia predicts in his dissent turns out to be true.  

Is the Prosecutor in the executive branch?  It certainly seems like executive power – executing and enforcing the laws.  

What are alternatives to the independent counsel?

· Let journalists, politicians, Congressional counsels do investigating.  

· These people will pressure Justice Dept to appoint someone to investigate or prosecute.

· Political pressure may also force the AG to recuse himself

· Can some of these problems that we want an independent counsel for actually be solved through politics?  Can these political problems even be solved by lawyers?  

Are similar types of issues behind the impetus for the International Criminal Court?  We want to prosecute really bad things – like war crimes – that we fear won’t be addressed the way they should be.   Is the question of what constitutes a war crime political?  Some are easy to identify.  Some are harder.  Politics are bound up with the judgment.  Will an ICC tribunal suffer from these political conflicts?  Will they be asked to resolve political conflicts?  The ICC believes that it eliminates politics because the tribunal is independent.  But can this be true? When the US created the independent counsel, it was a non-controversial issue meant to keep US government clean….but now we think differently.  
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· Front-side: appointment structure for government officials

· Constitution: Article II provision describes two different ways people can get appointed to office

· The President shall nominate and with the advice and consent of the Senate, shall appoint Ambassadors, other Public Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the United States, whose appointments are not herein otherwise provided for…”

· Two-tier Structure

· Officers/Superior Officers

· Inferior officers

Buckley v. Valeo, 1976, CB 188 re: FEC, Federal Election Commission

· Buckley challenged the Federal Election Commission, whose 6 voting members were mostly appointed by various leaders of Congress (2 appointed by the president, 2 appointed by Congress ONLY, 2 appointed by President with the advice and consent of both Houses). 

· Why would they have chosen this particular structure? – distributes the power; what is behind this is how the financing rules play out is very different in the context of how the elections play out ( there are distinct kinds of interest by the difference bodies of government 

· Also, there are likely 6 members so that it can be bi-partisan

· Having an even-numbered commission will make it difficult for the agency to do anything (need super-majority) 

· Part that is challenged as Unconstitutional is that the appointment structure doesn’t comply with the text of Article II

· First question is whether the people are officers under the provision?

· Supreme Court says yes – anyone exercising significant government authority pursuant to public law is an officer/superior officer of the United States 

· Court flatly looks at this and says it’s Unconstitutional

· This is very different than the way the court approaches removal issues

· See the tension between the formal/unanimous Appointment analysis is Buckley (this strictly violates the Constitution) vs. the functional Removal analysis

· Totally different way of framing the question 

· What accounts for this very different treatment?

· In removal, there is a gap in the Constitutional text, whereas here there is clear text 

· Conflict between pure textualism, and the ones that are functional/pragmatic – here what you see is where the text is SO specific on the appointment structure, the court unanimously (regardless of whether they’re more like Breyer or Scalia on either issue), the functional arguments are not appropriate considerations

· Okay, but isn’t Congress’ choice sensible? 

· Might depend on whether or not you want finance reform; but then again, this split of authority behind the bodies is probably pretty good;

· Katie/Kagan/Scalia view: centralized authority is good – at least something will get done, whether or not it is partisan (vs. worries that it is too much power in an area where the President has a self-interest)

· Court, however, does not engage in this pragmatic/functional analysis about whether this serves the overall values of the system (checks/balances, etc).

· The court has to deal with the legacy of Buckley in Morrison, so let’s go back to Morrison
· Why did the court deviate from the Presidential nomination/Senate confirmation process here?

· Congress deviated because the whole point of this is to have an independent investigation – the whole point is the potential conflict of interest, so to give the people being investigated (the President) the power makes no sense

· But now the court must decide whether this is a constitutional choice

· Court avoids the problem by concluding that the person is not exercising significant government authority – he/she is an inferior officer

· If he is an inferior officer, then what Congress has done is explicitly permitted by the text

· How do they decide whether inferior?

· Can be fired – even though only “for cause”

· Limited duties – even though impeaching the President

· Specifically told to comply with existing DOJ policies

· Limited Jurisdiction

· Limited tenure

· Point here: there are such good policy/functional reasons to keep the appointment out of the President’s hands – but the court has made it clear that they can’t go there, so all the pressure gets put on the prior formal question of categorization – whether superior/inferior

· They see all these things diminishing the significance of what the independent counsel is doing – and maybe that is convincing, but given the effect of what a special/independent counsel does – you may be skeptical 

· The alternative would be for the court to say that you can do other than what the text specifically says (e.g. what they did with the removal power) if there are good enough policy reasons; but again, here, with the appointment power, they stick to text/formalism rather than functionalism

· Hypothetical: what are law clerks?

· You are appointed by the judge

· You may be a mere employee – a third category; employees who are neither superior/inferior, but just employees

· There is caselaw on employees vs. inferior officers

· On the removal side (from last week) – the key factor for the court re: the structure of removal from the independent counsel, which makes them quite the independent actor (only removed “for cause”), that that’s fine even though it is really exercising pure executive power

· So the key way to distinguish this from the earlier cases (e.g. Myers) – is when Congress tries to participate (Myers), then the line is crossed; but if they’re not participating, then they can create something independent 

· Limiting the power of the President to fire – even one with core executive function and nothing else – is okay if Congress is not trying to exercise power

· Morrison resolves the issue of whether Myers meant:

· that there is some group of core executive officials that have to be fully under control of the President, and the function that these actors are performing…

· In Humphreys, they can do a lot of things

· The Function of the office, in Myers and Humphreys, looked more critical

· But in Morrison we learn that the critical concern is whether Congress is trying to aggrandize power to itself

· Thus we learn that it is not Aggrandizing itself, it is simply Limiting the executive

· Does this make sense? The difference between aggrandizing itself and constraining the executive? Is this real?
· Consider – relative power; if we consider a zero sum game – either one branch or the other has more control/influence, then if you take power from the President, then that is effectively transferring power to Congress ( thus the court is highly formalistic in setting up this bright line
· Though, even under Morrison, the court does seem to imply that if you really impede the core, core functions, then the court will strike it down

· This came up just after the civil war in the Tenure in Office Act, etc, etc.

· Basically, if there are functionally independent reasons for what is going on, that is sufficient

· Of course, this drives Scalia nuts for several reasons:

· Formal: Text/structure of the Constitution should be read to create a unitary executive – all the officials enforcing the law have to be ultimately accountable to the President, so that at least accountable policy is made, whether it is good/bad ( Scalia reads the text of the structure as making that choice (the most interesting piece of evidence he has is the choice to reject the idea of a plural-headed executive); anyway, so inferring from that and other choices, we should see this as a pyramid with the President at the top

· Many people dismiss Scalia simply because they don’t like this formal reasoning, but he has other reasons…

· The functional approach is ad hoc and provides no clear standards; e.g. Morrison – office function doesn’t matter, it is just whether “Congress has gone to far” – this is a dangerous way for courts to police

· Actually, there are really powerful policy reasons underlying the simple formal structure, that have to do with the fact that the court is blind to the realities of governmental power (line about wolf) – it is obvious to anyone who understands what really happens in government, that this would give Congress more power vis a vis the Presidency – the court doesn’t understand how to make policy judgments

· Empirical student question: the President is the domineering figure, not the Congress (Scalia’s practical concerns are misplaced – opposite empirical arguments) 

· We’re now debating whether he would want to overrule Humphreys – Scalia has contempt for the opinion, but might respect stare decisis

· Scalia and his followers probably don’t believe in independent agencies/institutions – there should just be the three branches and anything else is an assault on the tri-partite structure

Bowsher v. Synar, 1986, CB 176

· Congress set up a mechanism that would force them to adhere to limits that would reduce the deficit; each branch of the Legislative and Executive has its own expert that estimates the size of the deficit (OMB, CBO, respectively), and these two try to figure out the estimates – and if these two agree that they’re higher than desired, then they cut all programs across the board by similar amounts; now, if they don’t agree, there is a tie-breaking mechanism that goes to the Comptroller General – and he’ll make the determination, and if it’s above the target, then the automatic cuts get kicked into motion ( since the other two will always disagree, he’s getting a lot of power 

· The CG is removable only “for cause” and only if both branches agree – this is Virtually Impossible

· The inability to remove him, makes him actually look more independent than anywhere else

· Argument: Congress is participating in deciding whether to remove someone from office

· In Myers (and Morrison) we learn that Congress can’t participate in removal

· So that’s that

· Important points:

· Unconstitutional because Congress is involved

· If we ask what the reasons were about the doctrine that led to that structure, then there is a question of whether the court used a sensible application

· Criticism of the court’s decision: lost forest for trees – the nominal question of whether Congress gets to participate in the removal process had diminished the focus on whether there is any real aggrandizement of power ( this person is so independent that no one can really remove him

· Also relevant, though, is that the CG is always thought to be at Congress’ disposal (GAO works for Congress, as a matter of how real institutions work) ( under this, it doesn’t matter about the formal removal structure, the feel on the ground is that this really is an arm of Congress, and if you’re worried about Congress asserting itself via its agents, then this is a place where that is likely to happen

· But the court doesn’t say that

· Court uses formal reasoning about Congress crosses the line

· One more point about removal:

· When you ask what’s wrong with Congress inserting itself into removal, you must also consider that this is a covert and unaccountable way for Congress to be making policy

· This diminishes the clear sense of who’s accountable for what decisions

· If a person is being responsive to Congress because they’re worried about removal, then it is even more nebulous

· This underwrites the Scalia view about why the Executive should be at the top ( transparency/accountability

· Repeating black-letter law

· Congress can’t be responsible for removal decisions over people carrying out pure executive functions (Myers)

· Congress can, however, create these zones of administrative independence, at least to the point where there are concerns about core executive functions getting compromised (even if Congress would get more power via these zones of independence)

INS v. Chadha, 1983, CB 193

· The other side of the equation: what tools does Congress have at its disposal for controlling these agencies

· They tried to use the legislative veto – the veto is a clause in a statute that allows Congress to overturn and agency’s actions without passing a whole new law

· Started being used by Congress in 1930’s; by the time of Chadha, there were like 300 statutes using veto

· Difference ways they can be used – sometimes by one chamber, by committee, sub-committee, etc.

· What is the case to be made for a veto like this, as policy-making?

· Keeps the administrative agencies from making its own rule – leaves accountability with elected officials

· Congress wants the agency to have the first crack (expertise, etc.), but this is a mechanism that preserves accountability for what the officials are doing

· You can make a case that this is doing right by the tensions we know about – balancing expertise with accountability etc.

· But why would this not be the best mixture?

· Court holds the legislative veto Unconstitutional

· Basic reason given in the opinion looks like a formalistic move about the Constitutional structure: Berger says exercising a veto is legislating – because rights and duties of actors outside the government are being affected

· Congress can only legislate through the formal processes set out in the Constitution: need bi-cameral support; presentment to the President for veto option; and overriding the veto if necessary ( this is categorized as legislation and can only be done the way the Constitution says it should be

· Many criticism of the line of reasoning:

· Goes back to the whole problem of trying to formally characterize actions of the government as legislative, executive, or judicial decision-making

· Here, the Attorney General has the power (of deportation decision) but there is the right for a 1-house veto

· Okay, though, if Congress is legislating when deciding to/not to deport via the veto, then why is it not legislating when the Attorney General does it?  I.e. either way, the same decision is being made, but it is only legislating in one direction?

· Also, why can’t this just be considered as a conditional power of agency – no one’s legal rights are altered (no power is exercised) until Congress decides whether to exercise its veto

· Just as in Bowsher, however, there are further functional justifications for the court’s decisions

· You have the worst kind of legislative decision-making when one portion/faction/special interest of Congress has power to act – the point of formal law-making structure is to have as little of that as possible; to operate on a higher level of generality

· The veto mechanism is a real problem even from a functional perspective because it is factional and special-interest, thus the court is right even outside of its own formal justification

6. Wednesday, February 18, 2004

Why do agencies seem to follow the legislative vetoes that Congress continues to act in defiance of the court’s decision?

· E.g. NASA and its budget relationship with committees in Congress. Congress says we’ll give discretion, but we have veto power over that discretion. Why doesn’t NASA say that Congress is clearly in defiance of Chadha and therefore we shouldn’t find it. 

· If they fight, then Congress will respond by taking away that power all together

· Congress willing to give NASA some discretion and agency has an interest in complying…if they don’t, then Congress can (and will) take that power away altogether. 

· Is there any problem that you see that Congress acting clearly in defiance of Chadha and someone in the position of challenging this?

· if you think it’s unlikely for any actor to go to court and challenge this…then that’s out of the picture and the force of the court is irrelevant, in certain respects. 

· *How did court strike this down (in Chadha) – use formal analysis. Congress legislating here when acts to veto. Constitution specifies what legislative process is and this isn’t it. (MT: it’s that you need both houses and pres…check?)

· When Congress legislates as an institution, that forces a kind of breadth and generality on decision-making process…et. some kind of check on special interests. 

· Policy for Chadha decision: More interests are involved, Congress has to legislate with broader views and it would be bad ex post for Congress to legislate ISSUE by ISSUE….and that is exactly the process that is created veto by veto. And that’s a functional reason that court was right in striking down the one house veto. 

· Prof says action in Chadha (AG makes decision if whether certain aliens are deportable and Congress can veto decision) was worst use of veto. People argue that right way to understand Constitution is that Congress does NOT have power to make individualized adjudicative decisions. But legislative vetos for BROAD policies should still be ok…just not in the way used in Chadha. 

· Appropriations rulers – Congress will say that you, NASA, can use any money to implement regulation or policy A that you adopted. We don’t agree with this policy, and although we can’t stop you from having it, we won’t give you money to do it. 

· little Constitutional litigation about these even though the use of money to control agency action seems to violate the separation of powers principal that Congress should only be involved in setting broader policy

--

ii. Supervision of Administrative Action

Removal Power 

· Let’s say the President does have removal power to fire the head of CIA at any time for any reason. Is he likely to do that right now?

· No, there are political constraints in doing that. There are many constraints on the President’s ability to remove someone EVEN WHEN the power is given to the president

· Even officials who like they are independent may not be so independent. 

· Are there other ways the President could control what these agencies do short of removal? Book says that presidents (starting in Nixon area and very aggressively in Reagan years) trying to assert power in other ways. 

· Creation in white house of “Office of Management and Budget) (OMB) and OIRA. Reagan creates this structure with executive orders and then when Clinton elected, he basically reconfirms this structure…and it’s continued on in the current Bush administration. 

· What does this office do? 

· This office (about 40 people) (through white house) is given power to review EVERY major rule that’s proposed by an administrative agency and assess it…and it kicks some of the rules back 

· This agency is going to require every other agency to do a cost benefit analysis of proposed rules UNLESS the law under which the agency operates precludes that [says “unless precluded by law”], so if the statute says the agency cannot use cost benefit analysis or must use cost benefit analysis, that takes precedence

· Tthis is a very aggressive assertion of centralized authority. 

· Why would you want a group of 40 people sitting there reviewing what all of these agencies are doing, when they are experts in number crunching and not in the specific mission of the agency
·  Arguments offered for this kind of structure – [see below]

· 1.  we have all of these agencies and a lot of similar problems come up across these agencies and it only makes sense that they act consistently; let’s find consistent approaches to similar questions

· 2. Tunnel vision: serves as a check on agency power. With individual agencies we worry that you get a sort of tunnel vision mentality and can’t see other problems that extend beyond the scope of your agency

· 3. Accountability concerns: to extent that the President is held accountable for what an agency does, it is good to have a check and know what’s going on. 

· 4. Cumulative effects: need centralized body to keep check on the cumulative effects of such regulation. 

· 5. Priority setting: a major problem in admin estate is figuring out what priorities government should have, et. where to regulate first. And maybe if we spend resources dealing with problem A, then more powerful effects overall. 

·  Policy concerns: 

· will put too much emphasis on cost questions at the expense of policies that are reflected in underlying statutes of these agencies. 

· Unless this is a highly public process itself, this will be a vehicle for all sort of special interests groups to undermine what they are doing – to delay the regulations. 

· Clinton administration modified these executive orders (but kept this office):

· 1. Softening up cost/benefit test – said cost benefit is fine – BUT said please pay attention to soft benefits from regulation that may be hard to quantify. Don’t overlook. 

· Constitution? Sss says executive has right to make sure that laws are executed faithfully…and if ‘rational’ could be interpreted as cost/benefit analysis, hard to say that Constitution stands in way of this.

·  But could say there’s a legal (not Constitutional issue here)…that statutes are best read to leave this issue in the hands of the agencies and what the pres is doing here is not inconsistent with the literal texts of these statues but with their purpose. 

· 2. Impacts – consider the distributive impacts of regulations – are they distributed to wealthy/poor communities

· 3. Transparency – much more aggressive in requiring that this process be fairly transparent – that meant that things like any contact b/w outside actors and this agency had to be publicly exposed.  

· No Constitutional issue here because Constitution gives the President the power to ask for information/reporting. Art II says he may require the opinion, in writing of the principal officer in each of the executive departments

7. Tuesday, February 24, 2004

· Ctd. From last time

· Most important structure in the administrative state – Presidential control over this whole process

· Executive Order 12866

· Summary of Policy Issue

· 4 arguments for this kind of power in the hands of the White House

· 1) agencies get tunnel vision and tilted in one direction or another; they get staffed by people committed ot the mission of the agency – and so you need some oversight, especially in cases of oversight – for cost/benefit and rationality, in order to improve the regulatory quality of the agency

· 2) No one has a mission to oversee the whole system and try to make agencies consistent with each other or sensible as a whole – and so Presidential oversight will get us a more rational system of regulation as viewed by a whole (e.g. what problems most justify the resources to cure – within each agency, they think they’re important – someone must see the big picture); consistency, rationality, priority-setting, coordination must come from a centralized actor

· 3) the problem without centralized control is that the agencies are buffeted around by many forces: their own internal forces, Congressional oversight, etc. – and with so many forces competing for control you’ll have paralysis; Presidential oversight can provide energy and direction; with clear, ultimate authority there is energy-focused direction, decisiveness (the same things that are the reason why we have 1 President)

· 4) you get more democratic accountability about what the agencies are doing (all within the bounds of law that Congress has already enacted)

· Potential Disadvantages of this type of control

· 1) is this going to politicize, in a bad way, the process of regulatory policy-making? When the White House plays a much more aggressive role

· Does this threaten expertise, independence – some major reasons for regulatory agencies in the first place

· 2) the process adds a whole other level of review in the system and it may add a lot more delay in regulating

· 3) relating to political control, will the agency (OMB) be a focal point for administrative groups that cannot win in agencies – will these losing groups run over to the OMB and work their will for financial reasons – is this another focal point for interest group politics?

· 4) once OMB enforces cost/benefit analysis on all agencies unless the statutes exclude them, do you now have an agency whose single-minded vision is worrying about costs – are you giving yourself an agency with complete tunnel vision and a focus only on costs (e.g. creating, in the OMB, one of the problems you’re trying to cure in other individual agencies)

· During the Reagan years, the OMB was viewed as a vehicle for deregulation, so many people thought Clinton would get rid of it

· But not only did Clinton not get rid of it, he asserted even more control over the process in at least 2 ways:

· Will discuss later

· So what is the legal issue here?

· Congress is the law-making body in the country, and the agencies are created by Congress and given delegation by Congress – and in the absence of these delegations these agencies couldn’t make law; the President is also sometimes delegated power by Congress, but he’s not supposed to make law

· Basic Legal Issue: Congress has delegated to these agencies and the people who run them – it has not delegated to the President ( so does the President have the power to assert control over these administrative agencies, and how?

· Two Kinds of Control Exercised:

· Process: Demanding information, reports, and data

· Hard to argue that demanding information would be illegal

· Opinions clause in Constitution authorizes the President to get the opinions of the heads of Cabinet; vesting clause, opinion clause, take care clause all surely give the President the authority to get information about what is going on

· Substantive: Control over outcomes, policies

· This is the trickier question 

· Let’s say the President wants to persuade them, via OMB, to use cost-benefit analysis, which is not written under the statute

· Using persuasion seems hard to argue – it seems like it must be allowed; persuasion doesn’t seem that challenging legally

· Clinton’s Assertions were Substantive

· First thing Clinton did: Ultimate Decision-making power

· But one of the two things that Clinton did that was a dramatic shift was Section 7 (p. 1381), was he put in a section saying how conflicts between an agency ought to be resolved, and it says that to the extent permitted by law (that’s always in there…since they want to acknowledge that the Executive has to follow the law – but you want them to have all the power re: discretion), disagreements or conflicts between the head of an agency and OMB that cannot be resolved by discussion between the two shall be resolved by the President  -- then there’s a process for what the Presidential oversight looks like

· What the Clinton order said that Reagan never did was give himself the ultimate authority over conflicts

· Is this an acceptable legal position?

· President Arguments:

· President is just making sure that the laws are faithfully executed – stems from Article II, Section 1 ( power to execute is power to control the discretion; (if the law is clear, there is not assertion of Presidential power, but the President can act in areas where it is not clear)

· Intermediate: Kagan’s argument about a background rule: 

· Statutory way to deal with these huge issues of power allocation; use statutory interpretation

· Background Rule: It infers to much that by setting up an agency, Congress meant to oust the President, but what we should do is read all the statutes as if they presumptively permit this type of Presidential intervention, unless they forbid it

· Congress has to say something more clear than just setting up the agency in order to remove President from an oversight rule

· In favor: Congress has legislated all this against a backdrop of Presidents asserting control, thus we can assume that they would allow it

· Arguments Against President:

· By definition, he’s changing how the agency would exercise its discretion

· Congress set up the agency, and we should infer, then, that Congress wanted every issue resolved by the agency

· President’s response to Kagan’s rule:

· Congress can narrow agency’s mission – legislate substantive rules as specifically as it wants to, but the argument for a strong form for unitary Executive – all acts of discretion by the actors implementing law have to be ultimately controllable by the President, and Congress can’t interfere ( it is an Unconstitutional aggrandizement of Congress’ power to try to interfere with the President’s ability to control the exercise of discretion

· Stick with the argument that Article II gives the President the ability to exercise the control if there is room for control

· How far does Myers support this? How much is Humphrey’s Executor against it?

· What about the concession in the executive order “to the extent permitted by law”? ( know the difference between law and discretion

· Where the law controls – President can’t assert power

· Now this doesn’t say that they’ll accept every law – if they make one the President thinks impedes on his powers, they’ll still argue it’s not a legitimate law

· President only asserts power where there is discretion

· Second thing Clinton did: Assert control over independent agencies

· Clinton orders expanded modestly into oversight of independent agencies, whereas Reagan had left independent agencies alone; Clinton started demanding a lot of reporting, even though it did not require certain aspects, such as cost-benefit analysis

· Does anything change when we’re talking about independent agencies?

· Something about the difference between independent and non-independent…

c. The Administrative and Judicial Functions: Of Article III

· Last piece of the puzzle: Congress not only creating agencies to legislate – delegating legislative power; but also: Congress transferring adjudicative powers 

· We started by Congress giving its legislative powers to agencies

· Congress trying to limit President’s powers over the process

· Now the problem is Congress giving another branch’s power (judicial) to these agencies

· Is there a Constitutional violation? – e.g. separation of powers 

· Looking at different Articles:

· I: Congress

· II:  Executive

· III: Judicial

· This is where we are here

· In federal courts, you’d spend a lot of time on these issues

· Bottom line on this is that the Supreme Court has basically allowed Congress to delegate the adjudication of cases to many agencies – very rarely have these been invalidated; today, the number of cases decided by agencies is far higher than those adjudicated by the lower courts

· Congress created administrative tribunals

· Not familiar Article III Courts

· Lifetime tenure, protection of salaries – all of the things protecting Article III judges/ courts 

· Suppose Congress tried to set up terrorism courts overseen by an agency?

Crowell v. Benson, 1932, p. 127

· National worker’s compensation claim for maritime employees; government agency will determine whether some allegedly injured employee is entitled to compensation. Board will adjudicated – examine facts, determine facts, apply law; the decision is reviewable by Article III federal district courts; The employer claims that Congress can’t vest this authority in an agency rather than an Article III court 

· Why would Congress even do this? (Congress’ arguments about why they did this)

· Jaffee: why did Congress legislate to deal with benefits in workplace actions on the seas – because the laws weren’t very good for the workers; Congress is being more favorable to the workers than the common law; so we have to recognize that the court is more hostile to these claims than Congress wants them to be ( thus one of the first rationales is that the independent, Article III courts are not sympathetic enough to one side – wanting to shift the philosophical predispositions of the adjudicators

· Purpose of Article III: create independence; beyond political impact; serve the law without recourse

· So if Congress has the power to drain cases out of the Article III system, precisely to get adjudicators that it likes, then this seems like a very threatening assault on Article III itself

· Congress is saying, though, that it allows the more faithful implementation of Congress’ laws – so Congress’ justification may be a bit scary
· Agency expertise in adjudication

· More convenient, efficient, better decision-making, etc. (as well as the more favorable tilt towards Congress’ policies – point 1)

· Countervailing considerations

· Textual Article III

· Says judicial power shall be vested in the Article III courts – isn’t this judicial power being carried out by these tribunals?

· Deeper concern about Article III

· More deeply than the formal, textual point – isn’t it the case that Congress can manipulate the Article III structure and all the values associated with that

· Remember that in a case like Crowell, the federal courts are still there to review what the agency does; they’re given 2 kinds of powers

· 1) de novo power over legal questions

· They can decide all legal questions as they see fit

· 2) review, very deferentially, the findings of fact made by these courts

· It is really the ability of the agency bodies to make close to final judgment on fact that is giving the agency most of the power 

· Big question: whether these two abilities are enough

· In the delegation case, the worry was abdication of power (Congress should make the choices – not give them up); in this case the worry is that Congress is encroaching on the judicial branch by snatching cases out of its control

· Which is a bigger problem? Re: delegation  -- Abdication or Encroaching

· In abdication, Congress is only threatening its own power – so it’s not so much a threat; it would only be self-undermining; if Congress feels it is being undermined, it can just take control back

· In encroachment, there is much more danger – the courts can’t really protect themselves; they can really only say that it’s Unconstitutional 

· So the point is that if you are a formalist about Constitutional structure, you might think that both of these types of delegations raise similar problems; bare fact or restructuring the three branches is the Constitutional concern (e.g. beginning of class – classical model: anything that can’t fit easily into the appropriate structure raises a problem)

· But if you are thinking about these issues from a functional/pragmatic perspective, then you might think that encroachment is a much bigger concern than self-undermining; the system of checks and balances is functionally much more in danger

· Back to Crowell
· What Court says:

· What Congress has done here is fine: court says what we need to recognize is a fundamental distinction between public and private rights

· What is the distinction?

· Public rights are disputes between individuals and government – traditionally government couldn’t be brought into court, but if the government chooses to allow itself to be sued, then it can control the forum and the conditions

· Is this formal way a good way to go about it?

· The formal structure may seem appropriate but also may break down in later complexity – the court will struggle over competing intuitions and tensions: Congress has to have the power to set up the organization of government – and the intuition that there must be able to be specialized tribunals, but on the other hand there is this very powerful worry that if let Congress have complete control over that choice, Congress really could threaten something very important about judicial independence; so how do we create doctrinal structures that recognize where the former is important but retain the latter (judicial independence)

· And it turns out to be incredibly hard to create the line between those two tensions

· This gets stumbled through with a series of distinctions that don’t make that much sense, but there may not be any that are any better

· So the public/private rights distinction is a way to try to maintain this barrier

· If the classical right is preserved, then the threat to Article III isn’t that scary

· But wait…judicial independence kind of seems most important in public rights!  That should be where you care most about whether/not the government has set up favorable distinctions

· Looking at where judicial independence is most important, the distinction almost seems upside down (but the court focuses on history instead and ignores this)

· When it comes to these public rights, Congress can assign the power of adjudication pretty much however it wants to; Article III is not implicated with public rights

· Is there a public rights type of expertise that gives a good policy reason for assigning this to an administrative tribunal?

· This could kind of make sense, since private rights are the traditional fare of the courts – thus when this is pulled from traditional courts, there is more of a threat

· When it comes to private rights, however, then Article III is really directly at stake – and there the power of Congress to transfer adjudication to other bodies is more limited and Congress can do this only if the essence of the Article III power is maintained

· Courts classically resolved private rights disputes

· This issue of tort liability between employer and employee is a private rights matter — dispute between two private individuals; Congress can set up an agency to adjudicate as long as the essence of the federal judicial power is in place

· What is critical is that the courts retain the power over the law and the reasonableness of the fact-finding – and that makes this whole structure acceptable even though the private rights are involved

· In justifying this, the court says that the administrative tribunal is kind of like an adjunct to the court (e.g. like a special masters) – doing the nitty gritty fact-finding, etc.; but this isn’t compromising the Article III structure and the essential role of the courts – Law

· Okay, but what about the fact that almost all of this is fact-based?

· We’re seeing the rise of mass administrative justice – federal government is recognizing the kind of claim that will arise for thousands of people and trying to find a way to take care of those claims that doesn’t require the entire matter to be taken care of by the administrative courts

· If Crowell had come out differently – we would have thousands and thousands and thousands of judges dealing with social security claims, etc.

· This doesn’t seem as threatening as you might initially think if we keep in mind that Congress has the power to create (or not) the Article III courts – lower federal courts 

Commodity Futures Trading Commission v. Schor, 1986, p. 121

· A claim by Schor, a commodities trader, against his broker under the Commodity Exchange Act.  The claim was brought before the Commodity Futures Trading Commission (although first brought before district court but then dropped there because thought litigation would be too expensive).  The broker made a common-law contractual counterclaim, which was allowed under the CFTC’s regulations.  After losing, Schor then decided to challenge the CFTC’s ability to hear contractual counterclaims, on the grounds that such claims should be heard in the first instance by Article III judges, who have tenure and salary protections.

· Does it make sense that the CFTC is allowed to resolve the contract dispute in the context of the rest of the suit? What does this threaten?  -- that is what is at stake in this case

· Okay, this could be silliness – because it will be really weird if the underlying suit can go to the agency, but then the counterclaim can go off to the federal courts – so we can see the pressure to get this all litigated in one place

· Bottom line: law is somewhat unclear, but none of the cases in which an agency that has multiple tasks is adjudicating matters are ones in which the courts have found power to adjudicate Unconstitutional. Any multi-tasking agency that also adjudicates is allowed to do so, as long as there are proper checks. Only cases in which the agency is created to do nothing besides adjudicate has the court found a problem

8. Wednesday, February 25, 2004

· Clarification from yesterday

· The debates we’re focusing on are about the structural allocation of power

· E.g. can the agencies be empowered

· Because this is a structural question, it is separate from the individual rights that may arise within an adjudication ( thus you could still go into court and challenge the procedure on due process grounds; we are dealing with the prior question of the structure/organization of the Constitution and about agency empowerment, oversight, etc.

· Example

· Tax court: public right; historically, these were all disputed in the treasury department – and eventually in 1969 they created the tax court, but judges in the tax court are not Article III judges

· Can Congress send tax disputes to a specialized tribunal that does nothing but adjudicate cases? Yes – these are historically public rights; so there is no question that a dispute can be sent to the tax court

· But Pildes is arguing a case re: the due process violation

· Returning to Crowell
· Distinction between dispute with individual and dispute with government 

· A vs. B

· Article III is most implicated and courts need oversight

· Oversight is sufficient if legal questions are fresh, and there is some oversight over fact-finding

· As a practical matter, this can give enormous power to the agency tribunal, since they are often fact-based disputes

· (you can think of these as traditional common law rights)

· A vs. Government 

· If it’s a public right, there doesn’t have to be any oversight over how the matter is resolved

· This distinction breaks down fairly quickly

· In Crowell, it is a federal statute that creates the right – so why is it a private right case?

· Well, it looks sort of like a tort case, making it “feel” like a statute that replaces a common law action with a statutory action, but it’s still something we recognize as something as courts handle

· You can critique this line fairly easily

· Why is it only important to critique only when common law rights are implicated?  Is it that the common law reflects some form of natural conception of what kinds of disputes courts can address (vs. agencies)? But that is hard to maintain, since the common law is a creation of state authority just as much as statutory rights are

· This distinction seems particularly artificial in a world where Congress, over time, takes things that were private rights issues and turns them into statutory schemes – there is a constant encroachment by Congress on the traditional common law

· E.g., in Crowell, what if it had been a worker’s compensation dispute that implicated the government – would it then be a public right and change the nature of the dispute?

· The push from the other direction is the court trying to find some boundary for how far Congress can go – drawing lines, drawing boundaries

· Return to Schor
· There are a few different legal claims that are in place in this case

· Original claim brought by customer against his broker under the statute

· Is this public or private?  Private – even the vigorous Brennan dissent doesn’t argue that this is public

· Almost entire case focuses on the counterclaim – which involves the counterclaim

· Despite the fact that the suit is not between the government and an individual (it is A vs. B), the court looks at treating this like a public right because it is “sort of a new-fangled claim”

· Similar point in Union Carbide, 1985, p. 131, which considers claim a public right because it is out of (and closely tied to a) statutory or regulatory scheme

· This demonstrates the breakdown: claims under statutes being treated as public rights, even though they’re between private parties

· Counterclaim looks like conventional private right claim

· Brennan’s Dissent

· Article III court is really the only court that can adjudicate these disputes

· Article III independence

· “The Court requires that the competing legislative interest in convenience and efficiency be weighed against the competing interest in judicial independence. In doing so, the Court pits an interest the benefits of which are immediate, concrete, and easily understood against one, the benefits of which are almost entirely prophylactic, and thus often seem remote and not worth the cost in any single case.  Thus, while this balancing creates the illusion of objectivity and ineluctability, in fact the result was foreordained, because the balance is weighted against judicial independence. The danger of the Court’s balancing approach is, of course, that as individual cases accumulate in which the Court finds that the short-term benefits of efficiency outweigh the long-term benefits of judicial independence, the protections of Article III will be eviscerated.”

· Sounds like Scalia here

· In Granfinanciera, S.A. v. Paul C. Nordberg, Creditor Trustee, 1989, 133

· Can see really strong formalist view consistent with Brennan here

· In delegation areas, Brennan was not a formalist – he was a hard-core functionalist – so why the switch?

· O’Connor Majority 

· Nice statement of strong, functionalist alternative about how to reason in these; O’Connor tends to be fairly consistently pragmatic

· Practical attention to substance rather than…formal categories; functional considerations, etc.

· For her it is important:

· Specialized tribunal (small area of law – specific subject matter); even though this is a contractual claim, it arises out of something specific; specialized jurisdiction in subject matter; not a general adjudicator so not threatening the courts

· Degree of review – de novo district court review

· Commission doesn’t have all the powers of an Article III court, so it seems subordinate

· Does not create substantial threat to the separation of powers 

· Court is most concerned about an adjudicator that does nothing but decide cases and has  a general raw jurisdiction over unspecified claims

· This is not an adjunct to the court – it is a big agency with multiple tasks and rule-making ( can no longer maintain Crowell justification that the adjudicative body is a mere low-level adjunct to the courts, serving the “weeding out” function, since this is a big agency, but then it is limited in territory etc.

· Now this is preferred to the “general adjudicator” the court fears

· Note the formalist vs. functionalist line of reasoning

· Fear of mushy, fuzziness, uncertainty

· White, the consistent functionalist, says that government is constantly going to require new forms: of policy, adjudication, etc. – this is a response to changing context, needs, etc.; that is what Congress is there for, to devise new structure; thus if the Constitution straitjackets Congress in this stuff, that is not a good thing, not sensible – we need to allow room to design new approaches

· So unless there is something very dramatic as a threat to basic Constitutional values, then we need to allow something to work this out

· But are you willing to accept the consequences of the formal view?  Initial and whole adjudication in federal courts (or state courts) a la Scalia is pretty scary

· Keep in mind that in federal courts you would spend weeks on these issues, but we have enough to know the basic principles re: transfer of adjudication

· Many students questions I think are dumb and irrelevant

d. The Constitutionality of the Administrative State

· Important Ideas about the General Constitutional Visions (p. 101-118)

· Gary Lawson: entire administrative state is a “bloodless Constitutional revolution”; the entire administrative state has nothing to do with the Constitution; in each area we’ve looked at, what has emerged has nothing to do with the text and structure originally in the Constitution

· Powerful statement that much (his view: all) is Unconstitutional – this opinion has gotten more popular in recent times

· Bracing clarity about formalist view: clear lines of demarkation between the branches; simple principles about what is or is not permitted – and Congress has simply snatched power it wasn’t supposed to have to create all these things

· Bruce Ackerman: ·There has been a revolution but it okay – it is a democratic revolution

· Agrees with Lawson (not addressing each specific issue) but agrees that it is a bloodless Constitutional revolution – these structures aren’t consistent with the way the Constitution was designed

· Nonetheless he thinks it is all Constitutional and fine

· These revolutions occur at discrete moments in American history – they’ve changed the Constitution (without formal Amendments) but we should accept it; these discrete moments have radical Constitutional change in the United States citizenry

· While we think that there has only been change with formal Constitutional change, Ackerman thinks that doesn’t describe our history ( the New Deal is a Constitutionally permissible way to have Constitutional change

· Sometimes various political actors press against the existing Constitutional order and challenge it with new schemes, and the court often initially strikes these schemes down, but if Congress and the President consistently press on the structure, and it’s part of massive public debate, and if the people ratify what the branches are doing by standing behind them, then at a certain point we should acknowledge that the process has changed through this popular constitutional revision process

· Independent agencies, delegation, expanded national powers, etc. are all Constitutional because of this stuff – all of this is now part of our Constitutional order and can’t be changed again without counter-revolution

· Examples: Civil War and New Deal and their aftermaths

· What is this view meant to stand against?

· Most obviously, it is mean to stand against a certain kind of Originalism

· More subtlety, this stands also against the view that there is a constant process of evolution and change

· View this as the difference between Ackerman: stairs of change, Other: angled line of change

· Accepting Lawson’s critique without being threatened by it

· Critiques: 

· there should be a supermajority for there to be Constitutional change, so simply re-electing FDR is not enough – but his response is that he requires the super-majority, there has to be large democratic consensus; so large it is able to defy the court, and it is so large that it is heightened national consciousness

· how would we know when this has taken place and ended? And when is the backlash backlash that de-qualifies it as amendment, and when is it backlash to the change having occurred?

· Peter Strauss: ·
remainder of the government was left undefined in the expectation that Congressional judgments about appropriate structure would serve so long as they observed the two prescriptive judgments emobfdied in the Constitution: that the work be under supervision of unitary, accountable executive, and that structures permit and encourage continuation of rivalries and tensions about three branches so no one branch becomes irreverisbly dominant

· Stephen Carter: you can believe in evolution about the Constitution with regard to rights and equality, etc, but the one place where you should reject is in the structure of government itself; what is a Constitution for if not to create stable, fixed forms of government?; if the branches themselves can put up for grabs the structure of democracy itself, that is a very dangerous thing

· Formalist and originalist, not across the board, but on these issues

III. The Exercise of Administrative Authority

a. the Fundamental Procedural Categories of Administrative Action and the APA

· Fundamental Procedural Categories of Administrative Action and the APA

· Two Major Forms of Action

· Rule-making

· Adjudication

· The question is going to be what are these two forms and what are the requirements going to be when they adopt a rule/policy or adjudicate a case

· The APA emerges in the 1940’s in response to a lot of complaints re: the administrative state as it exists at that time

· Do the powers and the way in which they act need to be regulated? APA is yes answer – creation of statutory scheme about fair, appropriate process

· Structure begins before the statute, in the two cases, which try to articulate the difference between the two forms of action

· Articulate the underlying stuff when the APA is created

Londoner v. Denver, 1908, p. 238

· Certain landowners were entitled to notice and opportunity to be heard before the apportionment and assessment of a tax was levied on their property was given by the Board of Public Works; due process right to some form of hearing

· Court will conclude that this is an adjudication, which requires hearing and notice

· What purposes does a hearing serve?  Facts relevant to individual particular property – the point of the hearing is to persuade the administrative board that it has made an error (Accuracy Justification); dispute the power of the board to administrate the tax at all (Legal; though this could be done elsewhere, so we will kind of disregard this); Legitimacy/Respect/Acceptability (make people feel good about it)

· Disadvantages of hearings: flood

Bi-Metallic Investment Co. v. State Bd. Of Equalization of Colorado, 1915, p. 241 

· Cold, realist opinion by Holmes

· Looks similar to Londoner, but the Supreme Court says no hearing in this case

· Holmes says several things:

· Government can’t go on if it has to listen to everyone who has an interest in the outcome of the matter

· Difference between the two situations – Bi-Metallic and Londoner
· Particular/Individualized vs. General: discrete class of homeowners vs. law of general applicability – individualized vs. across the board ( what the court is trying to draw is a line between where politics is the right place and where individual hearings in a court-like body is the right place for things to be resolved

· Generality ( politics; Individual/Personalized Affectation (specific facts) ( hearing, due process

· Number of people affected, maybe, too, but not really

· Political redress

· Posner’s insight on this in Coniston Corporation. V. Village of Hoffman Estates, 1988, p. 246

· Zoning relating to one person

· This is not a decision that is made on the basis of reasons or rationalizations that are the kind for courts – it is based on open-ended, broad policy judgments ( thus the type of reasoning process makes it for the policy body rather than the court

· Pildes thinks this is a really important line: Nature of reasoning to be brought to bear

· These early cases show the general distinction between adjudication (retrospective –rules applied to your facts) and policy-making (prospective and forward-looking) – but that there is not a distinct line

· But this basic distinction will structure all administrative processes, but these cases help create the distinction

9. Tuesday, March 2, 2004

APA – Administrative Procedure Act

· [With the New Deal and huge creation of additional agencies, there was a kind of acceptance in Post WWII period of basic structures of New Deal – the role of these agencies in implementing the power

· Struggles pretty much resolved: These agencies could exist, be given broad powers, and remain fairly independent. 

· Don’t understand point of all this…]

· APA – adopted in 1940’s to try to make these agencies legitimate, disciplined, and accountable. 

Let’s go back to discussion at the end of last class: Constitutional due process cases that predate the APA which map out the distinction between rulemaking and adjudication...and give us sense of the consequences of those distinctions. 

Do you have a due process right to participate in the legislative process – do you have right to be given notice that the legislature is thinking about making legislation?

· No. You have the right to vote someone in and out of the legislative process, but when the legislature legislates you have NO Constitutional (individual) right to participate in its legislative process. The legislature doesn’t have to respond to you

· What are kinds of distinctions between legislatures and courts and agencies that lead to this structure? What is the boundary between politics (and what legislatures thought to do) and reasoning process that’s thought to go on in the courts?

· Sss says legislatures can have fewer constraints, can compromise…where the reasoning of the court is strictly constrained by rational interpretation of law

· Legislatures reach political compromises...and those compromises are not subject to rational, analytic decisions. Legislatures are appropriate accommodators and compromisers of different political interests. To the extent legislators are dealing with broad issues, such an administrative burden of having each interest speak (at least if its Constitutionalized) makes it impossible to legislate. 

· Hearings impracticable

· Also, what kind of information can be generated from hearings? – maybe only an attenuated link between the generality of the way legislatures legislate and what you’d get from hearing here. 

· Courts: dealing with individual  interests and so hearings may seem more practical here. Courts adjudicate and when there’s an adjudication, you have a right to some kind of hearing. 

· So Q: when agencies act, are they acting more like legislatures or courts? 

· Legislatures (make) ( RULES; Courts  (make) ( ORDERS

· Are agencies acting more in the mode of legislatures or courts…with respect to your right to a hearing, etc. 

· So distinction starts needing to be drawn in terms of functions, not institutions 

· How do we think of the distinction between rules and orders? 

	Rules (Legislatures)
	· Tend to be more general

· Tend to be prospective, future oriented



	Orders (Courts)
	· Tend to be more specific

· Retrospective application of policy already developed


· So the more of what agency doing looks to be general and future oriented, looks more like legislature; but…if more of what agency doing is specific and retrospective, the more it looks like the court 

· *As a Constitutional matter, this distinction is REALLY important. Due process is going to require a hearing of some sort when an agency adjudicates BUT NOT when an agency makes rules!!!
· In other words, when an agency is developing a rule there are NO DUE PROCESS RIGHTS, but when applying to a party, then there are SOME DUE PROCESS RIGHTS.

· How sharp and clear is this distinction going to be between law making and law application? At the margins, this distinction breaks down in some of the cases. Have legislative bodies or voter referendum making judgments about how one parcel of land can be developed. Does this look like rule or adjudication? When one company’s interest is affected? So this distinction breaks down at margins. 

· Question of generality 

Organizing categories of APA that reflect this system

· The APA is going to impose another variable to this matrix: the difference between formal and informal processes. 

· Might be making rules through informal rules of rulemaking or formal rules of rulemaking

· Might be making orders through information orders or formal (e.g. adjudications)

Definitional Section of 1322 of CB: 

· Rule: means the whole or a part of an agency statement of general or particular applicability and future effect…. (check p. 1322 for entire def’n)

· What’s weird about this definition? Because we just said before rule is general but here say general or particular. 

· Rule…”designed to implement, interpret, or prescribe law…” – here not really clear that drafters have clear idea of how to draw line between rules and orders. Could be making, prescribing, etc. What we see looks like a bit of a mess. Hodgepodge definition 

· Courts and agencies mostly ignore some of this definitions of a rule. Partly because it seems intuitive…everyone knows (without theorizing it) whether something is a rule or adjudication. Ingrained in our legal consciousness. 

· Prof says these definitions haven’t really bogged down courts even though sort of a mess in the rulemaking definition 

· Order: means the whole or a part of a final disposition whether affirmative, negative, injunctive…other than rule making but INCLUDING licensing. 

· Rest of this is whatever is not a rulemaking. 

· Licensing is an adjudication – and this gives them (everyone getting license) all of the procedural protections you’re going to get in a normal adjudication context. 

· What are the practical consequences of this distinction?

· §553, Rule making (CB 1336): With reference to rule-making, take a look at Section 553? Describes for an agency what it has to do when making a rule. Quick answer, not very much. Not a lot of process that an agency is required to follow when making a rule. 

· The trigger for kicking in an informal or formal rule process will come from AGENCY not from APA itself (!) Going to have to look at organic statute that creates agency and see if that statute requires rules to made on the record in a more informal way. 

· Statute of APA, consequences, will interact with organic statues of agencies. 

· §554 Adjudications (CB 1337)

· distinction between formal and informal adjudications – and this too is triggered by organic statute of agency. 

· SO: these agencies are performing both of these rules. They are quasi courts sand quasi legislatures. They’re not exactly either one. If behave more like legislatures, not totally like legislatures…and same with courts. And then there are these 4 general categories of formal/informal of legislation and adjudication. 

More on APA…

· Mark Shapiro: APA reflects political compromise between competing viewpoints on the administrative state. When it comes to adjudications, the APA imposes a lot of PROCESS constraints on adjudications. This was a political victory for those forces who were most skeptical about the power of administrative agencies (conservative political forces). But if you look at the rule making side of statute, this actually reflects a major political victor for those who want to empower these agencies…because rule making side of statute imposes fairly minimal constraints on what agencies can do

· This is crude distinctions from 40’s/50’s though…

· In mid 60’s, liberals began to become more insistent that agencies act in a more regulated, open, participatory process…in response to rise of welfare state, the creation of new agencies that were regulating (not in economic matters but rather) health, safety, etc. matters. 

Wong Yang Su v. McGrath, Supreme Court 1950 (CB 254)
· Involves whether APA and how APA applies to deportation hearings. 

· What’s important about the case is not so much specific issues about fair/proper process, but what it says about how ct views the APA. 

What: Do admin hearings in deportation cases have to conform to requirements of APA. 

· Government saying APA doesn’t apply here. 

· P. 256: “The Act represents a long period of study and strife; it settles long-continued and hard-fought contentions, and enacts a formula upon which opposing social and political forces have come to rest. It contains many compromises and generalities and, no doubt, some ambiguities. Experience may reveal defects. But it would be a disservice to our form of government and to the admin process itself if the courts should fail, so far as the terms of the Act warrant, to give effect to its remedial purposes where the evils it was aimed to appear. ”

·  What is important about this case and how courts read the right way of interpreting the APA? 

· There are broad underlying purposes of this statute and we should apply it and read it as such. 

· Strong presumption is that APA covers the universe. Even though specific incident of these hearing officers isn’t specifically addressed we can reason that way that 

· CB: goals of APA

· 1. “introduce greater uniformity of procedure and standardization of administrative practice among diverse agencies who customs had departed widely from each other

· 2. purpose to curtail and change the practice of embodying in one person or agency the duties of prosecutor and judge”

Holding: APA governs. 2 parts to holding: 1. Can’t have these hearing officers (who are serving as both prosecutor and judge), undermines judicial fairness & 2. there are some due process rights afforded, some procedural protections for these aliens. 

· With regard to first part, Congress comes back in later and overrules and says this was ok. Ct here said that can’t have impartial hearing when presiding officer is prosecutor. Commingling of functions. Notes later say that this was overruled. MT: with respect to immigration only. 

· With respect to 2, CB “without such hearing, there would be no constitutional authority for deportation.”

In Director, Office of Workers’ compensation programs v. Greenwich Collieries
· This case About formal adjudications involving individual who claim disability benefits under a couple acts. 

· SC holds: individuals who are trying to get this benefits have the burden of persuasion to make out these claims b/c that’s what section 556 of APA seems to require for these formal adjudications. 

· And the labor dept had been applying a different practice. Said APA in 556 had only put burden of production on Ps and then diff agencies can decide who ultimately bears proof on burden of persuasion. 

· Case not here b/c of these nit picky things of burden. 

· Q: how does ct go about task of interpreting statute to decide whether provision in 556 which talk about burden of persuasion whether that means the plaintiff has the burden of proof or coming forward with evidence. 

· Something about stake here even though hair splitting distinctions. 

· Labor dept will say, P comes forward with evidence and we’re going to put burden of proof on employer. So that means where causation uncertain, plaintiff’s going to win. Pro-plaintiff policy because burden of proof  on employer. Other side will say no, opposite. 

· Statute doesn’t talk about burden of proof or burden of production. How does court go about resolving this ambiguity? – question gets framed as what does burden of proof (persuasion and production) mean when statute enacted. What did those words mean? 

· How is this different than what Jackson did when interpreting the APA in statute? This definitely looks like Scalia. MUCH MORE TEXTUALLY oriented…than efforts to reason about purposes and policies of the APA. 

· Which of these two approaches seem more appropriate in reading the APA…on which so much turns? If one a functionalist about constitution, must they be a functionalist about reading the APA? Is it possible to be a textualist with one and not the other? 

· Sss says that Congress can always come in and change this rules (acts) so textualism more compelling in constitutional context but here since can update, functionalism better. 

· Another view: If drawn to idea that the Constitution should be read functionally, pragmatically, then maybe statute like APA (because it deals VERY broadly) ought to be read similarly. Like Constit this broad policy and not intended to be revisited…and so APA like constitutional moment…if read to textually, then acting inconsistent with whole philosophy of statute and hampering dynamic of system. 

· Sss: can we determine underlying meaning of certain words by trying to figure out underlying purpose of APA and what those words meant at time statute was enacted. And way too indeterminate an inquiry to leave to courts to decide this. 

10. Wednesday, March 3, 2004

Review the Decisions (This would be like appeals people) Control Agency Processes: commissioners, head, chair

· These people lower the bottom people decisions and issue orders

Control the Hearings (This would be like district ct): hearing officer, fact-finders, admin law judges (ALJ), 

· These people will be ones who preside over hearings, take evidence, see witnesses, make findings of fact, control hearing, trial like process

APA: itself says when cts of appeals are reviewing an agencies decisions, the standard of review is whether there’s SUBSTNATIAL EVID to support the agencies findings. And if there is, then ct of appeals are supposed to affirm the decision and if not, then remand it/reverse decision. 

Compare this with Fed Ct. system: district cts are finders of fact and reviewed by ct of appeals. Review process controlled by FRCP. And here there’s a clearly erroneous standard of review. 

Difference between agencies and judicial ct system

· Former has split decision making process – multi-level administrator. 

· Adjunct fact-finders in district ct system (that look a little bit like what agencies do):

· Compare roles of experts in both roles – 

· In district ct, parties absolutely have right to cross this expert. 

· In seacoast question is whether can cross examine this expert that is brought in

· Magistrates – proliferation of use of magistrates, typically used in criminal cases. Conduct initial stuff in criminal context

What is the process that agencies have to use? – impt to understand that layers of legal authorities on top of each other that determine what type of process agency might have to or should choose to use. 

Process constraints (all 4 of these sources of law are impt to understand and know how to use):

· 1. *Constit is ALWAYS potentially present when agency adjudicating cases; and constit due process itself MAY require some kind of hearing when agency resolving certain matters that involve constit recognized property and liberty interests in particular

· Might be a lot of variation in what kind of hearing though…

· There are constit issues…

· 2. APA: Heavily regulate process by which agencies adjudicate matters. And these procedures are typically CONSIDERABLY more than what constit would require. 

· 3. Organic statute itself might regulate agency as well – so has to be looked to as well

· 4. can come from agency itself – through its own regulations and rule-makings…may create more process constraints than what APA would have or organic constraints

Dickinson, Acting Commissioner of Patents and Trademarks v. Mark E. Zurko et al, S.C. 1999

What: fight in case is over a very fine grain issue. Impt not b/c specific issue but b/c more general issues of APA. Arises from dispute from Patent and Trademark office. It’s decisions reviewed by fed circuit ct…specialized tribunal. Fight is whether when ct of appeals is reviewing this agency, is it required to use substantial evidence test or clear error test. 

· Prof says conventional feel is that cts are supposed to be more deferential to agencies and their fact findings than district cts. And substantial basis is thought of as conventionally more of a minimal standard with more deference given to agency. 

Holding: Says substant evid tests is the test to use even though this particular ct has been using the other test for a long period of time. (and sub evid test, is more conventionally giving more deference to agencies, empowers agencies more)

· Reasoning: SC says NO this is wrong, you have to use APA standard…and whatever common law practice has been for these proceedings. 

· Breyer rights majority opinion: Strong presumption of uniform processes that things should be brought under APA unless specific regime to do otherwise. 

· Prof saying by pushing things back toward APA (like what Breyer doing here) pushes things back to moment when structures of oversight were more deferential to expertise, than what cts were beginning to do in 60’s and 70’s

· Majority sees APA as both a floor and a ceiling in admin process

Dissent: says majority’s view of the APA is a perverse reading of APA

· If they have a long standing practice of giving MORE PROTECTION, MORE PROCESS, then that shouldn’t be a problem under the APA. 

· Adding more process to what APA requires is not inconsistent with the APA

· The dissent thinks that the philosophy of APA is to estbsh a floor of fair process…and there’s nothing wrong with going up above that floor. 

· Majority sees APA as both a floor and a ceiling in admin process and dissent says this is perverse. 

b. Adjudication: Formal

Formal Adjudication: (§554, 556, 557)

· Key sections here that we’re going to come back to and you should know pretty well

· Some of statute requirements:

· Notify parties of its factual/ legal claims – usually means filing complaint

· Entitled to counsel (usually)

· Usually have to give oral testimony and some cross

· There’s formal record kept of hearings – and record has to constitute EXCLUSIVE basis for agencies decisions. 

· Substantial evid test that cts will apply to findings of agency

· These look a lot like ordinary trial process…but there are differences as well

· Difference b/w trial and agencies: here are a few…

· Rules about evid are MUCH more relaxed; FRE don’t apply – Hearsay permitted

· ALJ have a lot more power than dis ct judges to limit cross exam and oral testimony

· But these requirements only for FORMAL adjudication: If you think about def’n of adjudication (it is anything that’s not rule making) means that there’s a lot of stuff that agencies do is defined as adjudication. 

· So if everything agencies did were required to go through this formal adjudication process, would be very cumbersome for agencies to act. That’s why we have INFORMAL adjudication. APA has special provisions for these informal adjudication. 

How do we know informal or formal adjudication process for issues orders? Matters decided by underlying organic statute in play. And that’s one of the central issues in Seacoast case. 

i. Initial Hearings

Seacoast Anti-Pollution League v. Costle, US Ct of Appeals, 1978


What: wants to discharge heated water. Under fed statute that regulates water poluution, need to get 1. permit for discharge and 2. seek exemption from usual standards that EPA applies to permit like this. EPA decides to grant both of these permits. Environmental groups come in though and OBJECT to this permit on procedural grounds. 

· How do we know what agency is doing here is rule-making or adjudication. Application of general policy to specific facts so this looks like adjudication. What else is relevant in deciding this? APA itself defines LICENSING as an adjudication matter…and permit decision is licensing….so therefore this is an adjudication.  

· Is this formal adjudication or informal adjudication?

· Easy case: if statute (clean water act): there must be “hearings on the record”…that’s the trigger, and this easy case…immed kicked into formal adjudication procedure. 

· If relevant statute doesn’t say anything about hearings being required, then agencies actions would still be under APA but that would be INFORMAL adjudication.  

· What about this case? Says “a public hearing is required”. So prof says two tricky cases when says a public hearing required and when just says a hearing is required. 

· SO formal or informal? Does public hearing sound like formal trial like process? Sounds like open hearing that legis process. 

Holding: any time statute using word hearing, then there’s a STRONG PRESUMPTION that this is a formal process

· ct says look at the f(x)’l nature of this issue. This really seems like the kind of matter, and all benefits of enhanced accuracy and decision-making may be relevant and beneficial here….b/c of nature of decision involved. 

· Prof asks how  would you rebut this assumption? Look at congressional intent/history and try to argue that the concept of a hearing was a more minimal process. 

· Prof asks if this line of reasoning (presumption) seems in line with the intention of the APA or not? Is this consistent with the approach of the Zurko case? 

· Default rule here seems like strong presumption of full formal process, at least when these kind of f(x)’l matters are involved…MT: more in line with dissent of Zurko.

· Prof says Breyer would probably read provisions like this in a way that left agency much more discretion to decide how much process is required unless Congress said something more specific like saying magic words of “on the record”

Expertise in this case:

· EPA appoint experts to write report and give them advice. Environmental groups say that they have gone outside of record and APA says can’t go outside of record to make decision. And of course, ct wouldn’t go outside of the record. 

· Sss asks whether the EPA could have read it into the record. But if they did, they would have wanted to cross-examine these experts. And the Q then would be (still) if they have right to cross.  

· They also want a chance to cross the record. Complaining that EPA didn’t allow them to cross. 

· If read into record, prof says they do not have an absolute right to cross exam. The agency has some control based on its judgment on whether cross exam is needed…if required for full and accurate disclosure of the facts.”

· And if they say no, then this envirn groups would challenge the decision that cross was not needed for full and accurate disclosure of facts. They would challenge that decision. 

· Environmental groups allowed to file written responses but EPA denies their request for cross-examination. 

· Ct hold that agency has discretion BUT says that fact that agency went outside of record makes this violation of APA and so has to go back and hold another hearing so that expert report gets put into record…and then prof says unclear what will happen. Has to make decision of whether that’s enough or need to go to trial. 

Who bringing these challenges? Environmental groups. This e.g. of way APA get transformed over time…from world which created in which procedural rights were conceived of rights of those being regulated by agencies to have full and fair process b/f their interests were continged upon by regulatory estate to world in which a mini democratic process reconstitutionalize into agencies…where various groups/agencies that seem to have interest in what agency doing, often formally participate challenging agencies decision and say insufficient process or not enough support for what agencies done here.

· So originally protecting regulating entities and now transformed into system protecting multiple interests 

Is decision in Seacoast right? 

An alternative approach…

Chemical Waste Management v. EPA, DC Circuit (1989)(CB332)

· When statute uses the word hearing, it’s up to agency to decide what that word means. So might trigger more formal or less formal processes within different agencies. 

· So DC circuit saying in late 80’s that this is decision that AGENCY ought to be deciding. 

· Under this case, whole question from what kind of hearings are required gets transferred from a judicial Q to an agency question. 

· Prof thinks this is what Justice Breyer would support. 

· Agency should get to decide, at least if statute is ambiguous, about which part of the APA (et. formal or informal adjudication) is triggered. 

Is this a better approach than the Seacoast case. 

· MT: if looking for uniformity than no. If looking for more protections in general always, no. 

· Sss says he doesn’t think agencies experts on what’s fair or good procedure so doesn’t agree with DC approach. May make sense to give these agencies the kind of deference when interpreting statute on SUBSTANCE, but no process. Latter seems like a different sort of question. 

· Congress can step in either way though to correct it. 

· Another student says that if make it that anytime says hearing is used that it’s formal, than it would take up a lot of time and make process utterly ineffective. But how many times is “hearing” used. If it was SO many times that would make agencies adjudications ineffective, than maybe seacoast wouldn’t have come out the way it did. 

ii.  Managerial Controls on Initial Adjudicators

Nash v. Bowen, US Ct of Appeals, 2nd Circuit (1999)(CB 385)

What: Admin Law Judges saying you’re compromising our indep. APA creates a fair amt of indep for ALJs. So question in this case is: How can the agencies assert managerial control over their judges in a context where it is mass adjudication of 1000’s of claims and what’s appropriate managerial oversight v. interference in indiv adjudication. 

11. Tuesday, March 9, 2004

· Distinction between adjudicative and administrative role

· APA emerges as this way to separate: either adjudicate cases or make policy

· Last time we were talking about when the most formal processes of the APA were triggered

· Formal hearings

· Relevant Congressional statutes – and the philosophy the courts bring to reading these, and how much courts intensively judicialize what  the agencies are required to do – reading words like hearing, or public hearing, to require something like a  trial (e.g. Seacoast)

· Formal rule processes

· And when formal processes are triggered – what is required?  What does a full hearing mean?

iii. Role Complexity of Agencies as Adjudicators

· Morgan cases
· Pre-date the APA but are still significant today

· Morgan I

· Secretary of agriculture is issuing orders that set maximum rates that can be charged for buying/selling cattle, pigs, etc. in stockyards (Kansas City) ( federal government setting prices for contractual transactions

· Basically, they are regulating prices to get out of the Depression, so this is part of the New Deal ( federal government is trying to stabilize the market (you see this in industry after industry); the Secretary is empowered by the relevant act to set “reasonable rates” for these transactions

· Relevant statute requires a “full hearing” for this kind of rate-making process

· Inquiry is conducted and rate is set, and plaintiffs come to court after the lengthy administrative proceedings to challenge the secretary’s actions (there are 50 parties in the rate-making proceedings and a 10,000 page transcript – and the plaintiffs think they haven’t had enough process)

· Plaintiff Complaints

· Claim that they didn’t require the full hearings necessary under the statute: 

· have cases heard separately 

· Supreme Court doesn’t respond to this claim that they each need a separate, full hearing

· fact that the secretary delegated authority to the acting secretary 

· Supreme Court dispenses with this quickly

· the trial examiner who sifted through the evidence should have submitted a tentative report with notice for the arguments 

· court thinks it would be nice, but not necessary)

· the secretary obtained his information improperly, without informing himself personally in a way to facilitate the full hearing

· This is the most profound one: the secretary who issues the order has to personally involved in the decision-making process, and here he was not

· Key Line: “the one who decides must hear”

· Complaint about faceless bureaucracies deciding hugely important matters – those directly affecting the livelihood of these industry actors: unacceptable institutional diffusion of responsibility that is not acceptable under the statute

· The court also says that the person signing the order has a duty akin to that of a judge
· The decision seems to be insisting on much more personal responsibility for the decision (e.g. in judicial context)

· Court sends it back to determine what the process was and how involved exactly the secretary was in the decision

· Does this basic principle make sense?

· Intuitively, this makes sense – there should be personalized obligation

· But what about the fact that this person has a lot of important decisions, and a lot of things to do

· What does he have to do to meet this personal responsibility requirement?

· Substantial manner – maybe the model of the judge and the clerk

· In these cases in the early 30’s, you are again seeing the courts trying to make these agencies look like courts, as much as possible

· Does this make sense? (e.g. judge has 2 clerks, agencies have thousands of employees)

· The responsibility is formal – it becomes very minimal

· Morgan I stands for a symbolic point of personal involvement with actors, but in the modern cases, the court does not look beneath the surface as long as the form of personal involvement is there

· Maybe this all should look better to us about the administrative state, but it really is not substantive

· Morgan I  is in the mid-30’s, where the court is much more aggressive about these things
· If you were the secretary and responding to the decision, what would you do:
· Reorganize the agency and delegate the decision (this has been the response to Morgan I)
· One way the agencies do this is to create a review board within the agency ( review board participates in the process enough to meet the Morgan I standard, but then the secretary has given up the power
· E.g. the decision cannot be appealed to the secretary, so the disputes instead go to the federal courts 
· What if you wanted to alter this delegation so that the secretary could still retain some power (particularly over big policy issues), but still not be personally involved in every order?
· Set up a structure with a review process – maybe e.g. similar to the Supreme Court review process
· E.g. the board could certify certain parts but send up others
· E.g. board could send up certain appeals (or secretary could demand appeals)
· FCC is good example with discretionary appeals
· But however this works, he who decides must hear
· Morgan I then stands for this minimal and circumventable requirement of he who decides must hear
· Morgan II:  The case then goes back

· Other problems in the process now appealed in the second case

· Full hearing requires more than just reading briefs and conferring within the agency

· 1) Requires opportunity for both sides to understand/hear what’s going on ( fair notice of what is at stake, arguments of both sides

· What notice is the government giving?

· Issue is whether the rates are reasonable rates – whether the statutory terms are applied fairly ( so the plaintiffs have notice that that is what the hearing is about 

· What is deficient about the notice the government is giving?  Why isn’t knowing what the hearing is about enough?

· They have notice that there’s an important issue at stake, but they don’t have any opportunity to be able to hear specifically the arguments being made (about whether or not something is a reasonable price, and what the other side is saying) – okay, but this is past the basic claim, which is that there is not enough notice (vs. involvement)

· Notice itself: this is again the impulse to judicialize the process extensively – and to not accept that this is a mix of policy-making and adjudication

· This is not a prosecution where the facts have been developed in advance

· Hearing designed to make policy and apply it to the actors

· Interesting tension between the administrative model and the judicial reception of it

· Are they trying to impose something on these agencies that is in tension with the very expertise the agencies are designed to bring to bear on these issues?

· What should the government have done when it’s going to do an adjudication like this?

· Court trying to make it lay out facts in advance, which is what they’re there to establish

· 2) Also complain that is that the secretary has relied on views from others in the agency who are prosecuting the case and who are enforcement actors – and that is a deep violation of what a fair hearing means

· e.g. the person who is prosecuting you is in cahoots with the judge, and you’re not in the room ( this is obviously unacceptable in the judicial context

· But does this make sense in the agency context?

· The court thinks that the agency shouldn’t be the judge and the prosecutor at the same time

· Though the court acknowledges that it’s not as big of a deal in larger agencies, where the functions are probably separate

· How serious of a problem should this be viewed as being?

· The agencies combine these different functions – investigate, prosecute, decide ( that looks like a deep threat to separation of powers (so should the secretary be separated as a judge is?)

· Pro of separation: more like a trial process, and eliminating bias and giving each party power 

· Con of separation: by insulating it, you’re taking away one of the great things about administrative agencies – expertise; being able to draw on all the different inputs of information that they have available to them

· Agency advocates had intentionally merged these functions – bringing the expertise to bear in everything the agency does

· Over-judicializing undermines the goal of expertise

· How does the APA deal with this (keeping in mind that the APA is after the Morgan cases)

· APA sets up the boundaries on the decision-makers

· At the time of Morgan the hearing officers are called “hearing officers” and they preside over the taking of evidence (admissibility of evidence, makes the record) and collects the record

· The APA creates the specific office of the administrative law judge (§554(d)) ( and isolates this administrative official from the rest of the agency

· Good example of how in the 50’s the process-oriented, anti-agency folks made a difference

· Now the administrative law can’t talk about facts that are at issue, can’t be under prosecutor supervision, prosecutors can’t participate in the decision, etc.  See §554(d) for all the ways that this person is made more and more like a judge to enforce some separation of functions within the agency

· §554(d) does have some interesting exemptions:

· Heads of the agency are not  under this constraint – so if they’re adjudicating they can talk to everyone they want

· Seems to acknowledge that high-level decision-maker can reach out more broadly

· Also exempts initial licensing proceedings from this highly judicial model

· It also turns out that under the statute, rule-making proceedings aren’t as highly procedurized as…??

· Under the APA, Morgan would be fine

· This goes to the separation of functions point of Morgan
· Plaintiffs also complained that they had no opportunity to make comments

· Issues weren’t narrowed, defined, or sharpened in a way that gave them a fair opportunity to respond

· Answer: the individuals must be given an opportunity to respond to the agency’s proposals

· Trial judge doesn’t have to write a report, but somehow the parties have to be on notice of what the position is throughout the proceeding in a way that allows fair opportunity to respond to it

· We have all these strands in Morgan in response to a lack of a crystalized process

· All these strands together are what condemn the process that is used in the Morgan process

· You then see the APA pick out specific ones of these issues, and then deal with them in a more precise way

· E.g. separation of functions of the judge

· Also addresses the issue about the initial judge’s report or findings

· §554(d): in the formal adjudication, the employee who provides the taking of evidence has to give a tentative decision that must be part of the record so that it is fully reviewable

· This is something that, through the statute, looks like a mini judicial process within the agency ( much more formalized than the process of Morgan itself, which had a lot of influence on the APA

· Back to Seacoast, note that it required beyond what the APA requires

· We should be looking through the statute and noticing it’s key provisions and their effects

· What’s interesting:

· Agencies act both as courts and legislatures, and have tremendous power in these two areas – and there are clear models of how each type acts, but the key question is what the tensions are between making them more like one than the other

· More and more like courts, vs. playing the role they were meant to play as different than courts

· When we come to Agencies as Rulemakers, then we’ll be looking at the tension as to how much they should be like legislatures, and how much they should be something different re: their creation there

Federal Trade Commission v. Cement Institute

· Formal adjudication, showing how unbelievably lengthy and elaborate formal adjudication can be when it is huge issues implicating major policy judgments

· Here you have 49,000 pages of oral testimony, 50,000 pages of exhibits

· About price-fixing claims in the cement industry – cement companies charged with unfair trade, price fixing, etc. ( and they lose in front of the Federal Trade Commission – which initiated and adjudicated the matter

· Cement Companies’ central claim: 

· Argued that the FTC was an interested party – biased tribunal, since they’re prosecutor and judicial

· Evidence of bias: public statements, etc. showed that they were conclusively saying that it was a conclusive violation of the Sherman Act ( and they filed reports in Congress and for the President claiming that there was price fixing, and now they’re getting around to adjudicating whether or not that’s the case

· Is this troubling and how does it relate to the judicial model?

· Direct speaking to issue that is before them (unacceptable in judicial model)

· Court 

· Emphasizes data and procedural fairness

· This is all going to come down to a battle between economists – does it make any more sense to have that battle resolved by the agency adjudicators vs. the court adjudicators?

· Agency expertise re: complicated analysis VS.

· Point of agency is expertise – look at the market over and over, and they should be able to bring that expertise to bear on adjudication

· ALJ is separated within the agency, keep in mind; they have separate findings that are reviewed by the agency and then the courts 

· But what about if the ALJ is not final? Or not substantially separated?  What if there is a conflict between the ALJ and the FTC? ( Pildes thinks the federal court oversight makes it okay – the independent adjudicators will be able to look at the ALJ record and piece out the controversy, etc.

· Do we think the federal courts will bow to the FTC or the ALJ? Pildes thinks of course not, they’ll have the confidence to beat down the FTC (student disagrees, which Pildes thinks is funny)

· Courts are used to complicated cases, and they can decide without bias – Independence

· Court says that there is no problem with what the FTC did: they did what they were supposed to

· This case was before the APA, but it is the same conclusion reached under the APA (see Ash Grove)

· Arms of an agency is an acceptable structure

· Though question will become whether there is some point where the heads of the agency have taken such a specific position that the independence is compromised and is problematic

· For the most part, Cement Institute is the way agencies operate

· Student Discussion

· If you’re from the cement company – who do you want to be in front of? Student answers (it is not at all clear that Pildes agrees):

· If guilty, the federal courts – you can pull the wool over their eyes

· If innocent, probably the FTC

· Hmmm…maybe if you’re in front of an expert you’re in front of someone whose politics you already know (and who represents the opinion of those voted in)

· Someone wants general administrative court – court that is not inside the agency, as alternative model to the insulated adjudication within the agency

12. Wednesday, March 10, 2004

Analog to cement institute problem: 

E.g. that has come up recently: Chief Justice of US has to testify every year in front of Congress to give state of judicial branch. Often complains about judicial salaries being too low and various things. Rehnquist has frequently talked about the OVER-federalization of criminal matter…increasing federalization of criminal law matters and the burden this places on fed cts and why this isn’t such a wise thing to do as policy matter. Then SC gets US v. Lopez, holding congress exceeding constitutionally powers in enacted certain criminalization statutes like Gun in Schools Act. 

· Says it’s a mistake for Congress to federalize crim issues: b/c burden on fed cts goes up, no demonstrated need for this, got to think really hard about doing this, etc. 

· Would you advise Rehnquist that he’s crossing ethical boundaries if he speaks about these issues? 

· Sss says too bad you think this but if you say it, no real additional problem. 

· Another sss says he shouldn’t speak on it b/c when he testifies, if he later wants to change his mind it would be embarrassing…and would make his vote much more difficult. Might choose not to vote a certain way he wanted to b/c of this potential embarrassment. 

· Sss – good for him to air view BEFORE ppl get in front of him so have oppt to respond to him.

· Another sss – no, shouldn’t speak because judge is up there in judicial role not role of expert. Different than administrative ppl because they have to play dual role. Asking judge to play in non-judicial compromises role. 

· Prof: small domains in which judges are also administrators. What should the constraints be then in discussing anything with policy aspect to it. Nice analog to Cement institute case. 

Bias issue…

Kennecott Copper Corp .v. FTC (CB 420)– talking about why merger is violation of anti-trust laws. 

· Difference: news interview; not congressional testimony. Should it be more problematic when heads are adjudicating theories…

· Lot of these claims about potential bias, involve the FTC. Fact that FTC regulating economic transactions and purportedly protecting consumer interests. And so it’s an agency that feels more of need to rally public support/opinion for what it’s doing to help get Congress behind it. So much more common for FTC commissioners to run around making speeches, defending positions on regulations, etc…than other roles. And it’s why they end up in so many of these cases. But cts not very quick to find IMPERMISSIBLE BIAS unless there’s real instance of bias shown. 

Formal Adjudication v. Informal Adjudication (we don’t have any readinga bout latter)

Let’s talk about INFORMAL ADJUDICATION 

· Huge part about what agencies do – about 90% of what agencies do

· But APA doesn’t say much about this and what process has to be used for them – not much legal doctrine 

· And what they do varies from agency to agency

· Limits on processes they could use for informal adjudication

· Due process

· May be some constit limitations

· Have to look at organic statute agency is operating under – might say a lot about how agency has to conduct its business

· APA THOUGH SAYS VERY LITTLE ABOUT IT

· Provisions of APA that set up agency review, those provision WILL apply – when agency acts (informally or not) its actions reviewable in ct. 

· §706 – has “arbitrary and capricious” review standard that will apply to informal action review. This is standard!!

· And agency is going to have some procedure for the ct to review.

· This provision is in the background overseeing this adjudications. 

· Case: Pension Benefit Guarantee Corp – applies this standard to informal adjudications. 

· Very little case law that imposes process constraints. 

· What falls under informal adjudication? What makes something an informal adjudication? Where would you look?

· Anything that is not rulemaking and doesn’t need to be on the record. 

· Look at the def’n section of APA – defines rule and defines order. Everything that is not a rule is order. Rules are handled by adjudications. Then look to see if requires hearing, etc. it’s RELEVANT statute that will tell you if this informal or formal (on the record). 

C. Rulemaking

Topic: RULEMAKING

How do we know when an agency making rules has to make through full formal rulemaking process v. informal…and what are the differences b/w those processes? 

· *Looks like answer should be same as for adjudication – which is Sea Coast approach to adjudications. But if look at APA §554 (tells you what triggers formal adjudication) v. 553 (tells you what triggers formal rulemaking)

· mt: go back and read these

i. Agency vs. Court Control of the Rulemaking Process

US v. Florida East Coast Railway (CB 487) – IMPT CASE
What: setting RR rates and do it w/o giving parties chance to present oral testimony and cross examination. These are rates for the RR’s can charge for lending freight cars to other RRs. 

· Don’t do it through full formal rate making process; Loosers says this is violation of APA

· Statute (Interstate commerce act): requires a hearing. Q is how to interpret this triggering language. Does it mean full formal rulemaking process. 

· What is full formal rulemaking process? – very similar to full formal adjudication. 

· If this were sea coast ct, looks like they might say full formal…b/c statute doesn’t look that different. But SC comes out EXACTLY oppos way. 

Holding:** unless statute pretty clearly uses magic words (full hearing and on the record) or close to magic words, then strong presumption that INFORMAL process is sufficient. 

· Going to be informal unless relevant statute pretty strongly requires a full formal process. 

· *Prof: this makes category of full formal rulemaking very very small sect; means that almost all rulemaking after this case will be under informal rulemaking process set up by APA. 

Why would it make sense to distinguish b/w presumptions for rulemaking and adjudication if Sea coast is still good law in the RR case? Is this just SC disagreeing with lower ct or is there some account that such similar lang in APA is appropriately read really differently here. MT: first one (adjudication) presumption is formal and here presumption is informal (rulemaking)?  

· Sss: for adjudication, dealing more with indiv interests versus for rulemaking more public. 

· Things that look like adjudication should be done that way and things that look like rulemaking, generally approp process to do them as informal by processes set up in §553. 

· What about efficiency reasons? Should ct take this into consideration?– we have experience w/ administrative estate, which suggests that unbelievably, unwieldy way of making policy (which has been widely accepted as a critique). So it appropriate for ct to take this into account in reading hearing to see if informal or formal.  MT: formal takes long long time, peanut butter case that took like 4 years to resolve. So should be read at informal so that doesn’t take that long? 

· Sss: seems like institutionally place of Congress to step in and decide; not cts job to decide this. Rehnquist being too much of an activist here; not his job. 

· Time frame: early 1970’s. have whole bunch of statutes enacted during this time that set up agencies and require rulemaking like APA. And rulemaking are dealing with health, safety, consumer (more impt issues),…more experience being generated through these processes and more agencies doing major rulemakings through these informal rulemaking processes. At same time this going on, there is rise of (not just in academic world but popular political culture) the ‘agency capture view’. The agencies that are set up to regulate certain sectors are being captures by the industries they are regulating. And agencies can no longer review under assumption of New Deal area, free from constraints…now real shared concern that agencies are subject to being capture in these ways. So have fairly volatile situation beginning to emerge (et. more and more rulemakings on impt matters)…after FL sea coast, less subject tot formal constraints…and all this happening when we’re becoming more distrustful of what agencies are doing. 

· One of things taking place in response: a move to add more and more procedural protections and requirements INTO informal rulemaking process, which is mode by which agencies are doing all of this. 

· Response (so) is bulk up requirements/protections for informal rulemaking. 

What’s Judge Bazelon’s view on how cts should address the state of affairs? (CB 513)– too potion that DC should decide what kind of processes (beyond those set up in APA) might be appropr for fair decision making with respect to diff issues.

· His view: the agencies are going to be making complex judgments, where exerexing lots of expertise and discretionary judgments. How are we to make sure that process all stays lawful? We, the cts, he says, don’t’ have technical expertise to review merits of decisions agencies are making (ie for level of ozone emissions, etc). this isn’t like reviewing indiv benefit decisions in indiv decision. So role we could play is to make sure that agencies are using the right kind of process. Even if informal and procedures informal, we’ll require cross exam when that’s appropriate, we’ll require oral testimony when that’s appropriate, etc. Says we can’t do substantive review and for that very reason, we should focus on process guarantees to make sure agencies are acting lawfully and making sound decisions about these very issues. 

· Judge Levenfall (CB 514): says that’s wrong, we don’t have authority to do that. But we should be aggressive about reviewing merits of what agencies do. He was insisting on substantive approach of agencies and rejecting view that approrp for cts to add process beyond what apa required. 

What does statue require for INFORMAL RULEMAKING – look at §553 of APA
· 1. notice that adopting rule

· 2. oppt for interested parties to comment on proposal

· 3. concise general statement of rules basis and purpose

· and this most of structure; LOOK AT §553 for specifics 

· and there may be other statutes, other than APA that agency has to comply with

this backdrop to Yankee case.  

VERY IMPT CASE IN ADMIN LAW…

Vermont Yankee Nuclear Power Corp v. Natural Resources Defense Counsel, US SC, 1978 – (CB 498) 

What: trying to decide whether to license the Yankee nuclear plant. Decide to have rulemaking (v. adjudication)(decide will do it this way) and the rulemaking is required to be informal. 

· Did the agency use a quick and dirty process to figure this out? No, it looks like there used a lot of process here. And agencies are allowed to do more than APA in terms of process (not limited by APA) and they did more here. 

· Petitioners complain though that they didn’t allow discovery and cross examination of scientist (who were the key ppl in preparing the scientific reports)

· DC circuit insisted on more than the processes here b/c say that this conclusion was critical to conclusion and coming up with thoughtful outcome to this decision. 

Holding (Rehnquist writing opinion of ct, quite passionately!): cts can NOT order any additional processes BEYOND those that the APA respect to interpreting the APA. Can maybe look to organic statute but can’t add additional procedures beyond the APA if no authority in other places. SO APA is seen as floor (!!) 

· no federal common law of administrative process under the APA. (Barron’s notes: held the procedures used by the agency were proper under § 553 (it was assumed to be informal RM because the statute did not require “on the record” proceedings).)

· *Rehnquist: If courts can decide what kind of process for what rule, then this will create too much uncertainty about what kind of process ctd will accept ex ante and will drive system to over-formalization in order to protect itself from judicial review. 

· Will destroy all of the benefits with having any kind of informality with dealing with these issues. 

· SC here is resisting tendency to impose more and more an adjudicative model of rulemaking. 

· IMPT (prof) : More procedures can always come from several sources other than APA

· Organic statute – always look to this

· Agency – the agency themselves

· Due process considerations – this is always in the backdrop; may be relevant. 

Congress has in some statutes created hybrid rulemaking structure which stand in between formal and informal rule structures of APA – but hasn’t amended APA in response to FL Sea Coast decision or Yankee decision. 

13. Tuesday, March 16, 2004

Review:

· We were focused last time on the tremendous transformation in administrative law that takes place in the late 1970’s surrounding Vermont Yankees, and he tried to present that moment as a reflection of a couple of different forces going on in government and public policy and the judicial response to those forces (in the 1970’s in particular)

· You are seeing the rise of rule-making by these agencies, and there is also an explosive growth in these agencies during this time period (late 60’s, early 70’s); new agencies were generated by problems; rise of rule-making by these increasingly important agencies, and in particular the emergence of the more informal rule-making process, which comes about from Florida East Coast Railways ; so most are using the Section 553 informal notice and comment process

· AT the same time you have much greater skepticism about the extent that agencies can be trusted to act in the public interest – rise of capture theory and the increasing acceptance of this view that one of the problems of government is that these key actors – the agencies – are too easily captured by the interest that they’re regulating; even though they’re broad and powerful, they can get captured (competing tendencies)

· The judicial response to all of this is essentially the courts must play a central, managerial role in disciplining this administrative system and keeping it in bounds and forcing it to adhere to administrative commitments; not in non-delegation doctrine (that’s gone), but in the effort to replace that – the court is becoming more aggressive about administrative law itself and the way they work with the APA

· DC Circuit Judge debate – Two Routes to Significant Role in Over-seeing as the distrust for expertise became more profound (worries about factional, special-interest politics):

· Judge Bazelon: process-based view; courts should work creatively, flexibly, aggressively with the APA to force agencies to use the best processes that courts could imagine for addressing a specific kind of issue that the agency is addressing

· Justification: in part a confession of judicial weakness: we are not going to be competent to judge the outcome of the policy-making; it’s too much uncertainty; it’s not the kind of individual, fact-based thing that the court is good at reviewing; so the only way to monitor what is lawful, etc. is to bulk up on the process side

· Judge Leventhal: courts ought to be fairly aggressive at judging the outcomes of what agencies do substantively and on the merits; he says this is done in other contexts (e.g. antitrust) and they can learn what they need to know in order to do serious, substantive assessment of the agencies’ outcomes and keep them consistent to the laws 

· Notice that both, though they disagreed about methods, both generally take the view that the APA should be understood as a flexible, evolving statute that courts appropriately can reason about in a way that applies to different underlying statutes and applies to the statutes differently

· Neither one thinks that there is APA plain meaning, or the intent of the Framers

· This all makes Vermont Yankee decision; and what the court does is close off one line of judicial development that had been emerging (the Bazelon line is closed off)

· Vermont Yankee holds that the procedures specified in the APA for informal rule-making can’t be added to by the courts, i.e. APA is a ceiling

· That dispute was about whether the agency has to allow private groups the right to cross-examine specific experts

· Bazelon said yes; DC Circuit is reversed

· There are questions about how broadly or narrowly to read this holding

· Repudiation in pretty strong language of what the major court – the DC Circuit – had been doing to manage these forces

· Bazelon was trying to say that once the Supreme Court said in Florida East Coast that everything was in informal rule-making, the DC Circuit would respond by bulking up the process of informal rule-making; but in Vermont Yankee the Supreme Court preserves more informality than what the DC Circuit was trying to do

· What happens in the aftermath of Vermont Yankee?

· Can ask that question with regard to all three branches of government

· Executive

· Executive branch begins to become more aggressive about asserting control over the administrative process

· Process of OMB review begins, etc.

· Legislative

· Begins to enact statutes that themselves contain hybrid rule-making requirements; as new regulatory statutes get enacted (without amending the APA itself), but for new regulatory statute they sometimes right what hearings enacted under those statutes will require for procedures

· To the extent there are two models – formal and informal –Congress begins to create Intermediate models that are subject-specific within statutes

· Judicial

· Courts – in a case like Nova Scotia - 

· Nova Scotia, 524

· Smoked whitefish case; FDA has a rule that whitefish (and all fish) have to be heated to  a certain level to prevent botulism, but the manufacturer claims that this is ruining the whitefish altogether

· 2nd Circuit overturns the FDA and says that the rule is invalid

· Key fact about this case that was not mentioned ( the judges here, in NY, undoubtedly like the fish

· How agencies work:

· The rule is promulgated in the early 70’s, but is not litigated until the late 70’s (7 year gap) ( the long delay is accounted for by the playing-out of the enforcement; most of the cases that we look at involve what are called “petitions for review” – the agency promulgates a rule and right away the interest groups file a petition in the courts of appeals (particularly DC circuit) after the rule is adopted; but that doesn’t happen here; what happens is that the manufacturer doesn’t follow the rule and the FDA sues, and here the company is defending by saying the rule is invalid

· Courts says there are two kinds of problems with how the FDA generates this rule and policy:

· 1) Notice

· The notice the agency sent out when it announced it was going to consider a rule on botulism didn’t disclose the scientific data/research they were ultimately going to rely on 

· 553 on Informal rule-making: 

· General notice of proposed rulemaking should be published in the federal register and shall include….either terms of substance of proposed rule or a description of the subjects and issues involved   The failure here is to include notice of the scientific data that the agency ultimately relies on in coming up with this general policy

· What an FDA lawyer would say: 

· Questionable student thought: data should be apparent from what is being considered – the other side should assume that there is science out there somewhere that could be relied on

· Notice of the issues involved: issues is only about why the process is deficient

· Student thought: Stages of the record – don’t have to state it up front; but do we want a constant process of re-notification?

· What Nova Scotia lawyer would say:

· Issues: it’s not a fair opportunity to be heard; the issue is the current process and the science behind it

· If Congress were considering adopting this rule, Congress wouldn’t have to justify itself (unless there was something like the APA), but it’s intuitive if you’re supposed to respond, then you need to know what is going on so that the response has some meaning

· Is what is emerging here consistent with the statute?

· There’s not a lot of detail about informal rule-making; the fairly great informal rule-making structure was a big victory for those who wanted agency power

· So is the loading up on the aspects of this problem – like notice – consistent with the way the APA was conceived, and it is it a good thing, and what are the consequences of going down this road?

· Attorney General notes – published to the agency shortly after the APA was enacted – it says that the informal rule-making process is nothing nearly as elaborate as what is staring to emerge from a case like Nova Scotia
· From Barron:

· Because of the presumption of informal rule-making, the Court holds that the evidence that was not disclosed was of central relevance to the agencies determination.  More specifically, the Court stresses that the evidence here is scientific and technical and in that circumstance disclosure is particularly important, even though it is the agency’s own private info.  Because of this failure, the comment period was not relevant, and thus the agency may be held not to have considered all the relevant factors.

· BUT – if this is an informal rulemaking, then by definition the agency does not have to decide the rule “on the record,” meaning that it can take other facts into account.  Moreover, as Taylor points out, CB 323-24, sharing of data can lead to detrimental partisan uses of it.  

· BUT –§ 553 only requires that the agency give notice of the “terms or substance” or the “subjects and issues involved,” a requirement that was met here.  No requirement in the APA that the agency give notice of all studies, facts, etc. that it might use.

a. THUS – this case basically steps up the requirements for informal rulemaking
· 2) Explanation; problem of insufficient explanation

· Statute: concise, general statement of their basis and purpose

· Fail here too: what is insufficient:

·  Nova Scotia argument: if you’re going to require that all species of fish…you are ignoring other ways of doing this (fish by fish), but you are also going to destroy our industry ( and the agency hasn’t responded to these claims, so it’s explanation is insufficient
· FDA’s response: it doesn’t seem like that is required; you shouldn’t have to respond to particular comments – you should just be able to make a general statement 

· Under the Nova Scotia analysis, the agency has to respond to something akin to “important comments” – nothing set in stone

· So unless the agency responds to any important comment and says why it was rejected, then it will violate the APA

· So we can see what looks like a fairly simple burden is being transformed into a very detailed brief--  that goes into every little detail – and that can be reviewed

· Nova Scotia’s response:

· The strongest text part is: “after consideration of the relevant matter” – so if the agency is required to do that, then it follows that you should have to consider and then respond

· The judicial review provisions of 706 are also going to have an important bearing on all this – regarding whether the courts are going to review the agency decision

· If the courts are supposed to review what the agency has done – then how can the court do that in an intelligent way (how can they decide if arbitrary, capricious, or reasoned) unless the agency gives a record of why it has/has not rejected reasons

· How can you do a judicial review if the affected party says “this is going to destroy our business and there’s no reason for it” if you don’t know the reasoning

· We are trying to force the agency to give a reasoned explanation, and that has to be understood with reference to what the issues/parties are

· Again, think about what Congress would do:

· Species by species vs. General approach ( if the whitefish manufacturer is trying to challenge Congress, how would that work?

· You would have to say that Congress acted irrationally and would have zero chance of winning

· Congress has regulated and economic process and it’s a general regulation, and you coming in to complain would have to say it was equal protection (arbitrary) which is decided on “rational basis,” and you would have zero chance

· Does it make sense that there is such a huge difference between how you can react to Congress vs. an Agency?  Huge gap between Congressional and Administrative policy-making, even though on same issue

· Bigger issues: with Congress you can kick them out (political response) but agencies are not accountable and can be insulated from political pressures ( this is the deep assumption in the structure of how this is handled

· Electoral accountability mechanism in Congress justifies much more minimal oversight, whereas when it comes to agencies that are constrained (very loosely) by the statutes, the courts should play an aggressive role in insuring the rationality of their output, by creating instructions for what this all has to look like; otherwise there is too much discretion in the hands of relatively unaccountable actors

· Question at the end of Nova Scotia: how much does the court’s decision here move us more and more towards the formal process?  ( this is the large backdrop question 

· You need…notice, explanation, etc.

· Is Nova Scotia consistent with Vermont Yankee?

· Note that this is decided 1 year before Vermont Yankee
· Not Consistent:

· Expanding so much on the text of the APA that they are creating more procedural things than VY would allow

· Consistent: 

· Not actually creating more procedure – they are just fleshing out what is already outlined in the APA in §553(b)(3) – just because notice doesn’t state every term doesn’t mean that the courts can’t fill it in

· Line between adding new procedures (cross-exam of expert) and fleshing out requirements that already exist within the statute

· Kind of a tough call – they might be pushing things too far

· Is there functionally something importantly different between new procedures and fuller, more complete notice/explanation?

· Is it consistent with Greenwich Collieries?

· If I can convince myself that this is consistent Vermont Yankee, can it at all be consistent with 

· Greenwich is static view of how to make sense of the text of the statute – trying to be consistent in terms of 1946 when it was enacted

· If statement of notice and purpose was static and understood in 1946, then it is hard to argue that what is going on in Nova Scotia is consistent with Greenwich
· Most lower courts treat Nova Scotia as good law; why the Supreme Court hasn’t returned to the issue he doesn’t know

· Supreme Court doesn’t take very many administrative law cases each year and they haven’t directly addressed this kind of issue

· What this all amounts to in terms of the state of practice/law:

· When it comes to informal notice and rule-making, you can conceptualize three types of requirements:

· 1) Notice:

· What the agency has to tell people?

· Also, throughout the course of the proceedings, what type of updating do they have to give as things develop throughout the process?

· 2) Processes Involved and the Conducting the Actual Rule-making process Itself:

· How the agency receives public input

· Oral hearings? Have to have right to cross-examine?

· 3) Procedural issues relating to the end of the process

· Statement of basis and purpose and how the agency has to go about explaining and justifying the rule that it adopts

· When you put together Vermont Yankee and cases like this one, what you see is that the courts have been fairly aggressive about strengthening the first and particularly the third one, but VY cuts out the middle category and doesn’t allow further process in the second area

· So what is going on is that the court is transforming to some extent – partly to protect their judicial review role – they’re transforming the process into something that becomes fairly elaborate back and forth, stages, etc., 

· the agency can no longer do what people thought they could do, which is to put out a vague notice (we’re thinking about considering botulism in whitefish at this date/place –this bare notice is not sufficient); you have to pretty much give the public detailed proposals and give the data etc underlying those proposals

· it’s also no longer the case that agencies, on important rules, can just send out a few pages of reasoning – they now have to respond fairly specifically to all major, important comments and criticisms

· Note the effect that this has on the ability to delay a rule; throw out thousands of pages of comments and force them to be addressed

· Not too many people would say that this process as it has evolved would resemble what the APA framers had in mind; they envisioned a process much more like the legislative process (vague notice, some opportunity to participate…) but as the courts have come into the process –and particularly to protect their review law (we have to be involved, and therefore you have to do additional things…); you now get the kind of structure that characterizes the informal rule-making system 

· One lesson about this is that judicial oversight tends to be far less a kind of thin layer of accountability on other actors than it might seem to be ( as courts begin to get involved, then they take a view that, to protect their/role function, then others need to do other things to generate a record, etc., to allow for review

· There is an interesting connection between these things and things like Guantanamo and disputes about executive detention; one of the debates in both those contexts is the role of judicial oversight; and what follows the judicial oversight (the intensity – minimal accountability mechanism vs. extensive)

· The policy debate about whether this has been a good thing

· Formalization of policy-making in agencies has been a good thing:

· Generated greater fairness about the process (notice yields participation, public accountability), and moreover courts are in a better position to be serious, aggressive reviewers of what the agencies produce which creates feedback incentives for more careful, reasoned decisions

· Though this is not consistent with the original vision, it is an elaboration which is better; with courts in more central role

· Critique of these developments:

· Rule-Making Ossification: the virtues above might be true in the abstract, but the costs are high; the cost is tremendous ossification of the rule-making process; the processes are more legalistic, cumbersome, time-consuming, etc.; they advantage the interest groups with greater resources (for commenting, re-commenting) and now it’s the case that many of the reported benefits of agencies have been lost to these highly legalistic process

· For an important rule today, the timetable is 18 months internal preparation before notice, then 6 months of public comments, then 18 months for the agency to digest and respond to the comments and to issue a final rule ( so that’s 3-4 years on average for each rule; so maybe the extra delay is desirable because of the benefits, but part of what happens through this ossification is that agencies respond in a few ways:

· They may just bag the whole thing (that’s a whole term in office for one rule!); they may not use their prerogatives as often

· Greater perfection and smaller number of rules

· Alternatively, you see agencies try to shift to other methods of acting which by pass public involvement, which allow agencies to take action quickly

· We’ll see cases in which the agencies try to get out of it all together

· Who’s winning the battle of oversight of agencies between the Supreme Court and the lower courts?

· Supreme Court comes in in Florida East Coast and says it can be done informally, but then the lower courts create processes, and then Supreme Court says no, and then the lower courts bulk up the requirements that are there

· Why the tension between the lower courts that more regularly review, and the Supreme Court that just intervenes sporadically?

Sugar Cane Growers Cooperative of Florida v. Ann M. Veneman, 2002, p. 493

· Question in this case is whether what the agency has done is a rule at all

· If it’s a rule the agency has violated the APA

· The court says very quickly that the policy is so of broad, general importance and has legal effect, so this is obviously a rule

· There isn’t much analysis, they just shoot it down

· The reason that the case is in the casebook is to show that there is a question of whether there is a rule

· See Londoner, Bi-Metallic
· But the agency then says that even if it’s a rule, the violation of the APA was harmless error and the rule should still be valid

· Agency says that there was informal consultation and so there is just harmless error ( and the court says this is ridiculous

· DC Circuit says there is not a harmless error doctrine in the APA; if you are going to adopt  the rule, you have to follow the APA, and the challenger doesn’t have to show that the end result would have been different 

· At the end of the day, this is a program that was only in existent for 1 year, and now the court says that the rule is invalid – so what do you do?

· By the time of judicial review, the action has had all these material consequences

· E.g. people buried their crops underground

· DC Circuit creates a novel remedy in which it says the rule is illegal, but it remands it to the agency without actually vacating the rule

· Sent back to the agency to sort it out 

ii. Initiating Rulemaking

· Question about who can control the agencies, and how you can get a rule-making process going

· Professional Pilots Federation v. Federal Aviation Administration, 1997, p. 596

· First issue: APA explicitly in §553(e) says that each agency shall give an interested person the right to appeal the issue, amendment, etc. re: rule ( public participation model that is reflected in the agency process

· Right to initiate doesn’t reside only with the agency, or those affected in a very specific way

· An interested person can petition that agency for rule-making

· How important is that? How does it work and what you can do to trigger an agency to address an issue?

· These kinds of provisions – right to participation provision – becomes more and more important in the various contexts as the administrative state matures; the original problem of the APA was thought to be aggressive agencies; one of the problems that emerges is that people become just as concerned by the failure of the agencies to act

· Inaction is meant to be addressed by this

· But if you have the right to petition – do you have the right to a response?

· Second problem that emerges in the administrative state is that once agencies go through a generation or two of regulating, we have to see what capacity the agency has to revisit issues/de-regulate/take things off the books

· Problem of obsolescent regulation and the difficulty of getting agencies to focus on this problem and instead of just being a machine for new regulations, getting them to revisit the old

· In Professional Pilots, the old rule has been on the books, and the pilots bring a petition asking for repeal, the FAA dismisses the position, and they seek review

· Court: any action or inaction that an agency takes is subject to these provisions of the statute – the court has to ask if this is an arbitrary/capricious action

· Next question is whether the same standard applies to an inaction as applies with regard to an actual rule

· First place to start:

· General rule: the court says that in the normal context of agency inaction, normally agency inaction (failure to respond to a petition) is virtually unreviewable, though some contexts differ (and this one will) ( so generally, inaction is not reviewed very aggressively

· Why this conclusion (inaction is very very tough barrier to surmount): 

· Inaction is internal executive decision

· “This isn’t a high enough priority” review would require the court doing the agency’s prioritizing – you would need to know everything about the agency

· Inaction doesn’t change anyone’s rights (staying with status quo) – though the pilots will disagree, says Pildes

· Though here, the agency honestly/stupidly, provided a substantive explanation for their inaction ( so the court says that once you give the reasons on the merits, then the court is going to review that

· There is a very big problem with how private individuals and the government itself will get agencies to act; even Congress, when it tries to force agencies to act (using time deadlines) found this difficult to pull off

14. Wednesday, March 17, 2004

· Talking about Bloomberg: accountability in NY schools – wanting centralized policy in himself

· Also Illinois primary for Senate seat: both R and D are HLS grads

· Problem of Agency Inaction – whether anything can be done about it, either by the courts or in other ways – the executive, the legislature

· The context: 

· the conventional problem of agencies had been largely conceived of as their taking action in terms of private interest and putting a check on that action

· as we move into late 70’s and early 80’s the inaction is a bigger problem: political obsolescent, risks of the status quo, etc.

· General rule:

· Presumption: the inaction of an agency is generally unreviewable – you can petition the agency but you can’t really meaningfully enforce them, since the court doesn’t respond well

· Why that might be:

· Think through the questions that are involved in judging whether an agency’s decisions to devote resources to one problem rather than another – the type of accounting that an agency would have to make to a court for its choices, and which order, and why ( thus very little review by the courts 

· The two contexts in which the courts are somewhat more willing to look at inaction:

· 1) E.g. Professional Pilots, when an agency bothers to give substantive reasons for when there is action – and then the review becomes much more like reviewing anything else an agency does, and the court is willing to look at it

· In the case, the majority and dissent both review the merits of the justification

· Why would the agency ever bother to give explanations? If it won’t be reviewed if it doesn’t give reasons, it’s hard to imagine, but there may be Congressional or White House pressures

· 2) Miller v. Block, 1986, p. 604

· Disaster relief in Iowa after major drought; production plummets; Governor of Iowa wants disaster relief and the Secretary refuses to act; the State of Iowa goes to court and says that the Secretary of Agricultures’ failure to act is a violation of the statute and the APA

· Court agrees; what the secretary failed to do was come up with any program/regulations/structure whatsoever for disaster relief ( whatever the structure of that program and whether or not Iowa is entitled to relief, the minimal content of the statute requires the secretary to create some kind of program

· This is distinguished from when an agency won’t act on a policy issue; whether you adopt one rule or another is not reviewable, but when you don’t even bother to put into motion a program that you’re required to create, that kind of problem can be reviewable

· 2-1 decision from 8th Circuit

· Congress starts trying to address the problem with its agents by using action-forcing statutes

· You’re seeing these emerge in the 1980’s to deal with this problem of inertia in agencies

· Does this make a big difference?

· Policy

· Is this a good solution to agency inaction? – “holding agency’s feet to the fire”

· Might put too many responsibilities on the agency; agency might need more time

· Could combat inertia, bureaucratic incompetence, etc.

· Difference 

· Courts might be less likely to enforce these than internal agency deadlines; the court might not be aggressive in enforcing these deadlines since the agency can say that circumstances have arisen, there are other priorities, it takes more time to develop intelligent rule (public input, process, etc) ( it makes no sense to rush into a premature rule (remember that Congress can legislate on this same thing substantively itself)

· End up with many of the same debates being used; courts are back in a similar position of being faced with justifications, arguments, defenses, etc., that it’s not clear in practice that they can demand

· Also note that even Congress hasn’t had much luck in gaining control and enforcement, they tend to be understanding

· Executive Orders by President

· Meant to deal with this problem, since courts and Congress can’t

· Pro-active, beginning of the year, meant to address the priority state; asking for agency list of potential regulations

· Ex Parte contacts in the rule-making setting

· Specific, concrete, legal manifestation of the struggles over rule-making in the informal/dominant context ( the issue is coming up in the specific form of litigation challenging the various forces of influence that may have affected a rule

iii. Who Can Affect the Agency’s Decision

· Home Box Office, Inc. v. Federal Communications Commission, 1977, p. 666

· Hugely contentions rule-making with a lot at stake economically; neither side is happy with the emergent rule; both side challenge

· The major part of the conflict is the issue of ex parte contacts: there are a huge number and everyone is in the game in one way or another

· E.g. ABC contacts Congressment, who meet with commission, both sides meet with commission – many private, affected interests meet with the commission (or via Congressment) to try to influence the outcome of the rule

· Do you think these various actors think they’re doing something sinister or nefarious? 
· This seemed to have been normal practice – and no one seems to think that anyone is doing anything out of the ordinary or wrong

· What provision of the APA does this arguably violate (or is there one that this is claimed to violate)? What is the legal basis for the complaint here?

· In the informal rule-making §553 – does it say anything about or prohibit ex parte contacts?  No.

· For informal rule-making there is no obligation that the decision be based solely on the record

· Nothing in informal rule-making seems to address this, and the process doesn’t have to be limited to the record in the way the formal rule-making has to be, moreover, right about now, we have just had §557(d) dealing with ex parte contacts – and none of it deal with informal rule-making (e.g. Congress specifically and recently addressed this and made a policy judgment that in the informal rule-making context this isn’t a problem)

· Court’s decision is based on “fundamental notions of fairness inherent in due process” – this is based on due process

· Anything that the court didn’t like is illegal because of due process – so if Congress wanted to re-structure this so that these contacts were allowed – they couldn’t do it!; If the Constitution is violated by the decision-making structure, it’s like any other due process or Constitutional violation, and Congress can’t change it

· Thus huge amount at stake in the way the court conceptualizes this

· Holding:

· Ex parte contacts only need to be in the record if they are the basis of the decision

· Court says they can’t review the decision unless they know all the communications that have been made

· Thus the record has to reflect something (what exactly?) about the ex parte contacts

· Does that seem right?

· It seems unfair for the parties to have to bring the decision to court without a complete record

· Why this? What’s the difference between agency and legislature here? Again, court is only means to affect agency, vs. legislature, where the public can vote you out

· And why would the court need to know the various players?

· Also, does the law let us have this view? (re: court needing a complete record)

· Vermont Yankee: can’t impose things; if you want to go down this road, would VY let you do it?

· You can do it if due process requires it, but not as federal common law administration, or interpretation of the APA, presumably

· This is decided after VY, but the Supreme Court denied cert, so the direct question hasn’t been answered

· But don’t we want some kind of back and forth discussion?

· Why can’t you answer this by demanding to put it on the record -- burdensome 

· Consequences – what are they likely to be?

· The agencies probably will front-load; the conversations will shift to earlier in the process ( what’s bad about this? By the time the notice is issued, 90% of the game will be over

· If notice requires insulation, then everything will occur before notice – so if you want an open process in which the agency is trying to learn, maybe it’s a better system to allow the contacts to go forward after the notice as well as before

· Also: to implement the decision, would you ban ex parte before notice?

· Etc.

· Even the DC Circuit backed away pretty quickly, e.g. In Action for Children’s Television [ACT] v. FCC, 1977, p 670

· Limitation: agencies making decisions involving competing claims for a valuable privilege

· ACT doesn’t apply because the claims aren’t competing (dispute about sugar in children’s TV ads)

· They’re trying to limit HBO to contexts where it looks more like individuals fighting each other, e.g., situations which look more like adjudication
· Sierra Club v. Costle, 1981, p. 684

· Huge air quality dispute through EPA; dispute over new/old standards as well

· Way in which EPA regulates this will have huge economic effects in coal-mining regions; distributional issues; technical issues; etc.

· EPA trying to use statutory, hybrid

· EPA doesn’t adopt the lowest standard 

· Challenges the rule of blitz of ex parte contacts, which included the President, Senator Byrd

· Court upholds the EPA’s action, thinking the actions are not sinister and are instead wholly appropriate and maybe desirable

· Reasons to view this as desirable

· Endorsement of Presidential pressure: fixed accountability, give the President control over the policy-making

· I.e. the Constitution and the idea of the Unitary Executive coming back into the picture in the decision, in the context of evaluating what a legal form of rule-making includes; it is desirable for the President to be lobbying to insure accountability and control in an issue that has major consequences

· Of course, this is going to affect the ability of the agency to make an independent decision

· What about Byrd (West Virginia Coal Senator): 

· Court says that we should want Congressional leaders to lobby for their state and their constituents 

· As long as he’s in there lobbying with relevance to the statute

15. Tuesday, March 23, 2004

Last week, we finished talking about ex parte contacts and decision-making.  Think about Scalia’s response to the recusal request.  Usually Supreme Court Justices don’t write long opinions responding to those requests.  Justice Harlan (2nd) felt his distance from public figures should be so great that he refused to vote in Presidential elections.  But other than he, most Supreme Court Justices have contacts in DC and are friends with public figures.  We could have an understanding that Justices do not have contacts with high level government officials, and if they do, they should always recuse themselves from suits, but that is not the practice we have.  Would it have made sense for us to put the Supreme Court in the middle of the country to minimize contacts? Pildes says the only problem is if Scalia got something of value by being able to fly in Air Force Two, not the personal relationship.  
  
Informal rule-making has become more procedural, more formal, etc.  In response, agencies try to make decisions that aren’t informal rule-making to get out of the cumbersome processes.   So what we’ll look at next is what actions agencies can take without going through the notice-and-comment informal rule-making process.   Over the last few years the number of notice-and-comment rules agencies promulgate has been going down and the number of guidance documents has gone up.  
 
APA 553 lists the categories of action that agencies can take outside of the notice-and-comment process.  There are some exceptions spelled out that 553 doesn’t apply to military or foreign affairs, policy statements by agencies, interpretive rules, etc.  Most of the arguments are about whether the agency is promulgating an interpretive rule or adopting a general statement of policy.  
 
Think about the purpose of the notice and comment process:  What is the purpose of the exceptions?  We need to think about this in order to decide when notice and comment is required.  

iv. Alternatives to Notice-and-Comment Rulemaking 
 
Air Transport Assoc v. Federal Aviation Administration (FAA) DC Cir – 2002, 706
Interpretive Regulation
Here the FAA has already adopted a rule about hours and rest time for pilots.  But the regulations weren’t clear about how to calculate the rest (scheduled flight time or actual flight time) so the agency, in response to a question, clarifies – through a letter - that actual flight time is meant to be used.  After the letter they realize they are now bound and they issue a statement of Enforcement and publish it in the Federal Register.  The pilot’s association says that this was a change in policy and required notice and comment period.  Pilots also say the interpretation of the regulation isn’t correct.   

· The Court disagreed, saying that it was an interpretive rule that was not at all in conflict with the underlying statute.  The Court says it wants to give deference to the agency as long as the policy is not “plainly erroneous or inconsistent with the regulation.” 

· The Court will defer to the agency unless “an alternative reading is compelled by the regulation’s plain language.”  

· On the procedural side, the Court doesn’t require notice and comment because this seems a plausible interpretation of the rule because it is “fairly encompassed” by the existing rule (this is interpreting current duties rather than creating new duties). 

· The Court does say though that if the agency is making a change in interpretation then notice and comment is required.  Here, the agency didn’t really have a position on the question, so notice and comment aren’t required.  

Pildes says to remember that this issue could also have come up with enforcement.  The pilot’s aren’t the only ones who want to know what the regulation means.  
 
Is the Court’s position of deference a good one?  Would the Court take the same position if Congress were interpreting its own law?  No, the Court would say that it’s too much power for Congress to both create and interpret rules.  Why doesn’t the Court say the same thing about the agency?  It got to create a regulation, why didn’t it create it properly?  If agencies can constantly reinterpret their regulations without notice and comment, they may be more likely to create “regulatory mush.”  They can write vague regulations for the notice and comment and then clarify later without notice and comment.   So the argument for the Court to NOT give so much deference is that it would force agencies to write clear, thorough regulations the first time.   
 
Does it make sense that a first interpretation can be made without notice and comment but a reinterpretation (a change) requires notice and comment? 

· Yes, regulated bodies need notice 

· Yes, regulated bodies need chance to speak to the costs of their reliance on the rule 

· Yes, do we want to make it easier for partisans to constantly reinterpret rules? 

· Yes, because once an agency starts flip-flopping it’s clear that it doesn’t deserve much deference.  

· Yes, if it’s too easy to flip-flip than even the original notice and comment loses value because there’s an incentive to create mush.  

· No, because the second reinterpretation could have been made first and would have been fine.  

· No, because formal notice and comment is too arduous.  

In ATA the FAA issues a notice of interpretation about the hours and rest, and publishes it in the federal register.  The Court says this isn’t a rule, but how does it know?  It looks like a rule because it has consequences.  It has to be followed.  But if the airlines were prosecuted for poor enforcement, it could still challenge the interpretation in Court.  
ATA stands for the position that the test for a rule is that the agency’s action must have binding legal effect.   So the Court looks to how the agency characterizes its action.  The alternative approach is in General Electric
 
Epilepsy Foundation 
The Labor Board is interpreting the NLRA.  The court says that it’s okay for the choices of the board to change according to administration because that’s kind of what the board does.  Although the choices must be in the legitimate realm of choice.  
 
General Electric v. EPA (DC Cir 2002)
EPA has issued a PCB guidance document on how PCB clean-up should happen.  It outlines two permissible approaches that the EPA might approve.   The Court says this is rule, because it will change how enforcement will happen, and it makes clear that one of the approaches must be used for an application to be approved.  The court says it will look for “mandatory language,” which it finds.  Notice though, that if GE were found in noncompliance it could still challenge the interpretation in Court.   So the document isn’t legally binding.  But it’s clear the agency has committed to this policy.  
 
The tension in the cases is between a plan that says the only things that are rules have binding legal effect and a plan that says notice and comment is required for anything that has practical, real-world effects.  Look at Judge William’s opinion in American Mining to see what he thinks about the tension.  He thinks loading up process requirements on the agencies may stop agencies from issuing guidance at all, which will lead to problems in enforcement.  This leaves two options: either agencies make more clear regulations at first, or that they just wait for people to litigate on questions.  The latter is more likely.  But it’s not a good system of administration because then the Courts are developing a common law on difficult questions requiring expertise.
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susan notes

·        General problem we have been dealing with is the modes of action agencies can undertake to provide guidance, implement policies, make enforcement decisions that can have real-world effects but don’t go through formal notice and comment process for informal rulemaking.  Legal question is whether what agency is doing is tantamount to a rule such that it can’t act without go through §553 process.  
·        Courts struggle with two ways to answer this question, neither of which is a fully satisfying approach: (1) formalistic approach – the only time agency will be viewed as adopting a rule that must go through notice and comment process is when it intends to adopt a rule or an action with binding legal effect.  Means unless the action will having binding legal effect, agency is free to implement policy without going through the process.  (So why have a structured process for rulemaking if agency can escape it by adopting guidelines and policy?)  Courts seem to use this test more.  (2) functional/practical approach – if the agency’s action has a substantial impact on the behavior of parties being regulated, then it is effectively a rule and must be adopted like a rule.
·        What is to be said about the choice of approaches?  
·        Argument against formal approach – this test allows agency to act on issues of tremendous important to regulated actors without going through notice and comment process, which has benefits of better decisionmaking, better standards, so this gives agencies too much latitude to opt-out of rulemaking process but still affect the world. 
·        Example: Chamber of Commerce case, pg. 728 – OSHA dealing with cleanup of hazardous waste.  Says it will target certain places for close inspection, but if want to reduce risk of inspection can participate in cooperative compliance program.  This cooperative regimes looked like a good policy, but wasn’t adopted through notice and comment.  And this policy is really an offer by the agency to work out a compliance program that need not be accepted.  DCC says this program is affecting rights and interests in a practical way, and therefore the agency must do it through notice and comment rulemaking.  This basically ended the program.  The policy directive didn’t have formal legal affect, just made an offer and there was a risk if didn’t take the offer.  The policy didn’t change your legal position, just affected the risk you would actually be inspected.  But because of practical real-world consequences, Court says must have notice and comment.
·        Argument for formal approach – Judge Williams in American Mining.  Says the choice involved is not will the agency act via formal rule or informal policy guidelines.  Is whether agency will adopt transparent clear guidelines in advance or operate by uncontrolled discretion.  If agency has powerful disincentives for issuing statements, lower level officials will have to make decisions, and that can’t be a better system.  If agencies are trying to act more expeditiously and efficiently, then formal rulemaking now lets them act, should leave space for that rather than trying to formalize everything.  Maybe agencies are really recreating some more originalist version of what notice and comment was meant to be.  What agency is doing is good admin practice, offering an opportunity rather than imposing a burden.  If forced to formalize, agency will move to a much more ad hoc system.  Also, a test that tries to judge the substantial impacts of policy guidelines to determine when rulemaking is required is pretty nebulous and will create uncertainty for agencies and is an invitation to a lot of litigation about where the boundary is.  If the question is just whether agency action has binding legal effect, everyone can understand more easily when rulemaking is required or is not.
·        §553 uses two different terms to describe how agency acts outside formal rulemaking: (1) issues interpretive rules or statements (ATA case); (2) issues general statements of policy.  What is the difference between these?  Nothing really turns on that and it isn’t clear.
·        Practice of negotiated rulemaking (pg. 478-83) – a lot of academic interest in this idea.  Idea is that we ought to find a way to have a less adversarial relationship between government and regulated actors, is very costly and not efficient, so is there an alternative to adversarial legalism?  Regulatory negotiation is a possible alternative. Idea is that agency representatives and interest groups get together in a formal structured process for an extended period of time and negotiate the text about the shape of a rule before the notice and comment rulemaking process begins.  Aspiration is that by having actors get together in advance, they can figure out where tradeoffs can be made, maybe consensus can be generated.  Congress passed the Negotiated Rulemaking Act to regulate the structure of negotiated rulemakings.  Agency first makes decision about whether a rule is appropriate for negotiation and publishes notice of negotiation in federal register, describing the scope of the rule and potentially affected interests.  That decision (to negotiate on a rule) is not subject to judicial review.  Public can comment on the negotiation and nominate people to serve in the negotiating process.  Agency then puts together a committee to negotiate and puts in own facilitator into the negotiation.  If committee achieves consensus on proposed rule, then the rule is presented to the agency, which then creates notice of proposed rulemaking with the rule and goes through notice and comment process.  If have consensus from affected actors, must less likely to get adjudication over the rule and may get better rules.  Used rarely because agencies identify few rules where they think this process will be productive.  Need a situation that is not very conflictual.  
·        Possible disadvantages of this process: whose interests will be represented and by what actors?  Here the agency identifies the relevant interests.  When people are negotiating like this instead of going through a formal legal process, they will  basically be horse-trading without real reference to what the statute permits.  Is true the agency doesn’t have to accept what comes out of the negotiation, but there will be pressure on agency to accept the result if players agree on it, so may have rules adopted that go against the role of the agency or its statute.  Possible transparency problem about what goes on in the negotiation process.  Is this policymaking by brokerage between interests, and is that a desirable form of policymaking?  Is there good reason to think private contracting will produce sound policy, or is this the worst of private interest group bargaining being transformed into public policy?  (Link to New Deal cases – Congress set up system in which regulated actors get together to figure out terms of industries, and those would be promulgated into federal law.  Is that a return to that vision and is it flawed for the same reasons?)

d. The Choice Between Rulemaking and Adjudication

·        The choice between rulemaking and adjudication.  How much discretion do agencies have to choose among these options?  Sometimes an agency doesn’t have a choice because the organic statute requires the agency to act in a certain way, so always have to look at the underlying statute.  If the underlying statute doesn’t address the issue, then the question is whether admin law or the APA somehow constrains the agency’s choice.  Two questions: (1) policy  question – why would an agency make the choice to go one way or the other?  What considerations does it take into account when choosing between policymaking and adjudication.  (2) Admin law question – are there administrative law constraints that preclude the agency from choosing one option or another in certain contexts.
·        Chenery – issue is when a company is going through reorganization under PUHCA, can the management trade shares in company stock while the reorganization is taking place?  In this case, SEC during the context of an adjudication on this company decided that the management cannot trade shares like this.  Consequence is the Chenerys are stripped of control of their company.  First time case came to SC, SEC defended its approach by saying that this is a well-established principle in equity jurisprudence that management can’t do this, and SC says that is wrong.  SEC’s lawyers also argue that this practice is barred under the statute.  Problem with this argument is that it wasn’t in the record of the SEC’s justification for the decision at the time that decision was made.  One thing these cases stand for is principle that when the courts review agency action, they are limited to the grounds that the agency invoked at the time of the decision (no post hoc justifications).  Note that this is very different that appellate courts reviewing district courts.  SC remands back to SEC, at which point it can either change its mind and permit stock trading or come up with new and better rationale for the decision, which is what it does.  SEC holds second adjudication and comes to the same decision saying it is based on the statute and its own expertise in giving meaning to the statute (which says SEC must determine what is “fair and equitable” during reorganization, and this is very broad delegation, so SEC says it has decided that stocktrading is not fair and equitable).  Issue then becomes whether the agency can devise, create, and apply a new rule like this is the content of an adjudication, or was the agency required to hold a rulemaking proceeding first (in which case it would have to apply the rule prosepctively)?  Court says the agency has informed discretion to chose rules or adjudication.  Second question is whether the agency can apply its policy retroactively?  Court says that is fine if retroactive application on balance is necessary to further the purposes of the statute.  So the Chenerys lose out.  
·        Jackson says in dissent that this is administrative authoritarianism.  Rule of law ideal means some separation between creating and applying law, and here the agency is doing both things in the same moment in the context of an adjudication, and is then applying its policy retroactively.  This kind of action must be done by rulemaking.  
·        Given this, is there a good case to be made for why the Court is right in giving the agency this kind of discretion?  Some problems are not well-handled by rules, because they turn on small contextual differences, so will get better policy by developing a standard in a case by case process.  If agency uses rules, get crude over and underinclusive rules, and case by case adjudication allows the standard to evolve in a way that is more appropriate.  Maybe there is not yet much experience with the problem so don’t have enough information to have a sense of what kind of rule is appropriate to address the problem.
·        Case reflects the review that the agency is best positioned to make the rulemaking versus adjudication judgment.
·        Clash between rule of law principles and the necessities of management in the regulatory state.  This case comes down on the side of administrative management necessities trumping traditional rule of law concerns about fair notice.
·        Bell Aerospace cases – NLRB did its first rulemaking ever in late 1980s and has done little since then.  But it makes a lot of decisions in the context of adjudication.  Is that an acceptable mode for an agency to operate in?  Issue in the case is whether NLRB is right in using adjudication to conclude that certain buyers are managerial employees within the meaning of the labor laws, and thus they don’t have the right to organize.  Lower court opinion says NLRB must use rulemaking to address this question, and SC reverses citing Chenery, saying discretion rests with the agency.  
·        NLRB is afraid that if it adopts general rules Congress may be provoked and want to overturn what the board is doing.  Adopting a rule is a much more visible act and  broad statement of policy that can only be overturned by subsequent rulemaking, so can lock agency into a policy over extended period of time.  If board works instead through adjudication, the next board can overturn these decisions more easily.  Also, 5 year terms of office for board members, and rulemaking takes a very long time, so this is a constraint.  Also, many of these positions are filled by interim appointees who may have less of a sense of authority.  
·        Lower court decision talks about the virtues of rulemaking (consistency, transparency, accountability, notice, public participation, etc.).   SC says nothing in the APA constrains the agency’s choice between rulemaking and adjudication despite these possible benefits.  So this case confirms that the agency retains this kind of discretion.
·        Can the agency ever rule afoul of an independent constraint on the retroactive application of a policy?  At some point, is development of new policy through adjudication creating such a change in duties and obligations that it becomes grossly unfair to the parties?  Cases seem to leave open this possibility, but few actually apply this idea, so there is rarely as a practical matter (although there is as a matter of principle) some constraint on retroactive application of policies developed through adjudication.
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IV. Judicial Review of Administrative Action
· Shifting to topic that will be more familiar, because we’re looking at judicial review of the actions of administrative agencies. We started the course looking at where agencies fit in the Constitutional structure –and that’s policed by the courts – but it’s about how agencies relate to the other branches. And now we’ve been looking at how agencies can act – what their Constitutional powers are and what the sources of influence are on the exercise of that power. And now we’re shifting to the judicial branch, and how authority is allocated between agencies and courts when it comes to the various aspects of administrative decision-making – and what the virtues are of agency/judicial (secondary) control.

· We start with micro-level, like the question of review of fact-finding, but all of these small micro issues has within it the large theoretical issues of the organization of the administrative state and the appropriate power for agencies to have. And the tensions between administrative efficiency and expertise, and more conventional rule of law-like concerns.

· We start off with the control over the finding of fact by the agencies and the struggle between judicial oversight of how facts are found and the actual findings, and the role of agencies – the role they do and should have over matters of fact before them.

· We start with review of fact-finding in on-the-record adjudications.

· And that’s controlled by §706 of the APA – on scope of review –and particularly 2(e) which says that in these kinds of reviews, the decisions should be accepted unless “unsupported by substantial evidence”

· So what is this substantial evidence?  The most important case is the Universal Camera Case

a. Facts
· Universal Camera Corp. v. National Labor Relations Board, 1951, p. 940

· In the context of Pildes’ case: to do the judicial review function under the APA, the court/trial examiner (ALJ) clearly needs to be part of the record 

· Of course, Pildes’ problem is that the tax court is not under the APA – it’s a court 

· In order to have this apply to the tax court, you would have to Constitutionalize Universal Camera
· Typical labor law: employer discharged employee either for good (slanderous charges) or bad (union support) reasons, and the ALJ/trial judge finds for the employer and the board reverses and finds for the employee

· The Supreme Court takes the court because there has been a conflict in the lower courts about how the courts of appeals should apply their review in the face of this conflict

· If the underlying statute specifically addresses the issue, than that’s going to govern

· The underlying statute has its own findings, but it uses the same standard as under the APA, so the court goes on with the long analysis of what the “substantial evidence” test under the APA means

· Frankfurter opinions

· One of the few times that the Supreme Court (Frankfurter in particular) is in disagreement with Learned Hand (lower court judge)

· First Question: should the court consider only the evidence supporting the decision that the board makes, or should the court consider all of the evidence presented in the adjudication process: The Whole Record Requirement

· The Court says that the review has to be based on the entire record – the whole record – not just the part that would support the board’s finding

· Court’s formal answer: the statute itself says “upon the whole record” under  §706

· There is a reason that is in there: in the years leading up to the APA, some courts took the view that it wasn’t the role of the courts to look at the fact-finding at all, and when the APA was passed, the Framers of the APA said that there had to be a substantial evidence review and it had to be on the whole record – and that was a specific response to the idea that the domain of facts might not be in the reach of the courts 

· Functional analysis of why that makes sense: must balance all the relevant evidence – from a functional perspective, to decide what’s substantial evidence, you have to look at the record as a whole and the contrary evidence to decide if there is substantial evidence

· these are the people who are seeing witnesses first hand and can make credibility judgments, and able to make a whole picture – and to disregard what they say doesn’t give the same direct access

· keep in mind that board might have policy agenda

· What is the argument on the other side?  If the board has substantial evidence to justify its conclusion, than that’s the end of the matter and the court shouldn’t look into the other evidence

· On appeal, the court should be looking at law, not fact – and balancing evidence on both sides is not part of its role

· Board has familiarity and expertise – and why would the appeals court have any better insight or idea than the board 

· There might be policy considerations for why the board generally disregards certain types of evidence, and the board might have good reason for doing that

· Sum evidence standard – the intermediate position (once you’ve met a certain threshold you’re fine)

· With the detention of enemy combatants, etc. – thin sum evidence standard; this is regarding national security, etc.

· They came up with this to avoid “substantial evidence” and opening the case for the court to decide on balance ( the point of this test is that the government has enough a basis to justify this without looking at the contrary evidence, then that ought to be sufficient

· (but what about the idea that sum evidence doesn’t exist if other evidence negates it?) – couldn’t this just be unintelligible despite any justifications for it (e.g. national security, etc.)

· Second Question: once we apply the substantial evidence test to the whole record, what does that test mean

· Alternative Tests:

· Clearly Erroneous: when courts of appeals review findings from a district court, the standard of review is clearly erroneous

· Traditionally, this gives courts of appeals fair amounts of power – deferential, but courts of appeals not infrequently but not commonly overturn; this is more power over facts than substantial evidence

· Reasonable Jury: mentioned by Scalia in Allentown – whether a court would overturn a jury if the jury had come to this decision; this is extremely rare to overturn based on insufficient based on fact

· Comparison: these formulas are not algorithms, but substantial evidence is giving less power of review over agencies than of courts, but more power over agencies than over a jury verdict

· What would be wrong with a de novo standard?

· Finality argument: why duplicate efforts (as long as we don’t massively distrust them – in which case they shouldn’t exist); this would be efficiency

· What is the argument for an intermediate substantial evidence test?

· If agencies have full power over fact-finding, than they can make judicial review pointless or meaningless – it can even make law-finding meaningless by manipulating fact-finding, so if you start with the place that you want courts to look at law (even if agencies get look at facts), you can’t really have it if agencies get full control over fact-finding

· Additional arguments:

· Ambivalence: trust agency’s expertise, but only so far; classic American compromise on expertise and democracy

· Contexts in which so-called expertise and experience don’t seem relevant

· Between ALJ/Trial Judge and Board: 

· For ALJ: Need some judge of credibility, fact-finding, etc. – expertise, and the trial judge is a little bit insulated from the policy and political issues that come up with the board ( he’s a more neutral fact-finder; deference to the ALJ report is almost a way of policing the agency, in addition to allowing the person who was there to judge

· For Board to reject ALJ: Board is the entity to whom Congress has designated authority – and the ALJ is created by and under the authority of the board (though – why should this matter if we’re talking only about fact – not about policy? ( maybe the difference between findings of fact and inferences to make off the findings of fact); Board draws different inferences from the findings of fact; the Board has the expertise, etc. to make good inferences from fact-finding

· E.g. we give the employer/ee the benefit of the doubt, because that would better support the policy of the act
· Fact-finding is wrapped up enough in judgment, inference, and policy that it is desirable for the board to have some significant degree of control over how findings are made or what they’re taken to be 

· Breyer dissent in Allentown
· Court: Intermediate Position: ALJ findings are data to be thrown in to the analysis

· Court neither says that the ALJ has to be taken as right or that the board can only overturn them if the trial judge is clearly erroneous

· ALJ findings are part of the record – they’re not binding to the board except maybe where credibility judgments are being made (where credibility is the critical issue – the ALJ/trial judge may carry a lot of weight)

· Court is taking another intermediate position

· This is still a dominant/influential case

· Why is Congress deciding the standard of review?   Kid asked question and I forgot to write down answer 

· Allentown Mack Sales and Service, Inc. v. National Labor Relations Board, 1998, p. 965

· Whether employer has committed unfair labor practice by conducting a poll – which can only be conducted with reasonable doubt based on objective considerations that the union lacks majority support

· Board comes against employer – Scalia disagrees, and Breyer agrees

·  Difference between Scalia and Breyer: ultimately, they are fighting about the Board’s use of evidentiary presumptions through which the board filters the facts (see Breyer, 961)

· The board, based on its experience, wants to exclude the statements that are made by the employees to their new employer during the interviewing process (because they’re tainted by interviewing context), saying they don’t have meaningful value

· Breyer sees the board as reading the facts through its policy-making lens and this is deferring to the expertise

· Scalia is saying that the use of these presumptions is impermissible when the board has not clearly and expressly articulated the presumptions

· Scalia says if we let the board do this without saying what presumptions it is applying, the board is essentially re-writing the law – he thinks maybe they could do this if they did it clearly, but here it looks like the board covertly changing the meaning of the act by purporting to make judgments of fact

· Keep this perspective in mind and decide which seems right
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Missed Beginning

· Question posed in Allentown: In what way are facts bound up with policy judgments?

· Whether an employer has committed an unfair labor practice by conducting poll about union support without reasonable doubt (board says yes) --- Supreme Court Majority/Scalia says the board’s decision flunks the substantial evidence test

· When you go threw the case and try to unpack the dispute and the conflict between Scalia and Breyer, the conflict is thus:

· In reviewing the board’s decision, both Scalia and Breyer think there is something more going on than law findings of fact – the board is applying certain presumptions or policy judgments about how to work with those facts (these are not natural law presumptions); the board’s presumption is that when employees make statements in this contexts, the statements don’t have vfalue because they’re not credible

· Two different ways to justify the board’s approach:

· They have experience and understand the context  -- and they draw the conclusion that the statements must be disregarded based on their experience

· Or the board might be viewed as implicitly saying that there is a lot of uncertainty in these types of situations, and the board wants to put the imposition on the employer, because they think that that’s the best way to enforce the labor law – put burden on employer because of pro-union stance

· Breyer’s Dissent:

· The board should get to make these kinds of judgments about what sort of inferences to make, based on either one of these theories – either one is essentially an application of the board’s expertise and experience to the interpretation of facts, and that’s 

· Scalia is prone to being read in two different ways:

· 1) if that’s the board’s presumption, that the statements aren’t credible, than that is an irrational presumption – and/or not one that the board has the power to make

· Or maybe the board hasn’t shown that there’s substantial evidence to support that presumption

· 2) (more complex, interesting – probably the right reading) maybe the board can adopt these kinds of presumptions about how it’s going to read the facts, but what it can’t do is indulge in these kinds of assumptions without clearly articulating that it is going to do so in advance before the particular case arises; so if the board wants to adopt general presumptions, it can’t articulate a public standard (reasonable doubt, objective basis), and then do something which (he claims) is fairly different in practice

· Maybe the board can adopt a policy/presumption like that, but it can’t make it up in the middle of an adjudication and then claim that it is fact-finding

· What do we think about these two?

· Second Interpretation

· This could be seen as “fair notice” 

· This might comport with Scalia’s formalism, says student

· In passing, Scalia mentions that we wouldn’t let a jury use this kind of weird definition of reasonable doubt

· In practice, courts are far more deferential to jury verdicts than they are to agency decisions. Notice in Allentown that Scalia is overturning the agency decision. So why does he say in the opinion that the review is basically similar?

· (says reasonable jury could not have found that these witnesses were not reliable) – this is interesting, because a jury probably could find that; what is going on is that he’s treating the agency differently than a jury, but trying to analogize it

· Pildes wishes this wasn’t in the opinion and wants us to forget it, because it’s not the practice

· Now looking at difference between agencies and trial courts:

· Agency deference and expertise (though trial courts have expertise, their expertise is probably not as specific – theirs is related to application of law to facts, credibility, witnesses, etc.) agencies are more familiar with the particular law that they are working with – whereas trial courts have no particular advantage in the complicated boundary between law and fact ( all of this is arguable partially connected with the agency’s expertise – fact-finding is bound up with experience and the policies of the statute

· Bell Aerospace, etc. – about how much discretion agency has to act by rules vs. adjudication; notice that NLRB acts almost exclusively by adjudication; in Bell Aerospace they’re trying to force rule-making and are rejected, but there is nonetheless something disturbing to the court about the fact that this agency won’t adopt rules – rules have more transparency, input, etc.  So the background here is that this is what the court is concerned about – making up rules as it goes

· Particularly in the labor law context, transparency is important: allows oversight; if the NLRB had said that no weight would ever be given to these statements, that would probably have been explosive and controversial and gotten a reaction ( and that may be (probably is) one of the reasons they act through adjudication – what they do is controversial and they don’t want to deal, and one of the ways they do it is to try to disguise things in finding of fact (smuggle)

· What is troubling here is the process – and this is complicated because it gets worked out in applying the substantial evidence review test

· Flip side of the concern:

· Total discretion of agencies over facts will allow the smuggling of policy into facts

· If substantial evidence by the courts can transform fact-finding into policy judgment as well  – in other words, courts can smuggle in stuff too

· Which kinds of actors can you trust with which kinds of powers 

· Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Federal Reserve System, 1984, p. 965

· Proceeding in which they are adjudicating on the record but also amending a rule at the same time: sees an important general issue in the case and adjudicates on the record and makes an informal rule

· Question is what standard of review the court should apply to the facts which underlie the agencies actions

· With formal adjudication, it is the substantial evidence test of the statute

· But with regard to the findings of fact that underlie agency rules, that are adopted in the informal process, the answer is that there is nothing in the statute that speaks specifically to the question – and the closest thing that deal with this issue is the general catch-all provision of the statute at §706(2)(a)

· (2)(e) regarding §556 & 557 – formal rule making

· With informal rule making: §706(2)(a): the reviewing court shall hold unlawful…”found to be arbitrary, capricious, or an abuse of discretion”

· So Scalia finds that “arbitrary, capricious” means “substantial evidence” – so it turns out that they’re the same

· Remember that this is still somewhat unsettled because this is a lower court opinion, but this seems to be the way that most courts treat the issue

· Relationship of judicial review to the record

· In formal adjudication/rulemaking (§556, 557) – relationship of judicial review to the record is that it must be confined to the closed record: must be based on the record and nothing but the record §556(e).

· In an informal rulemaking, this is more complicated than what was probably imagined by the APA, but it’s still looser than the formal processes

· In an informal process, the agency can go outside the record to some extent to make its decision and get information – there are limits, however

· Nova Scotia: one of the strong limits – held that the agency has to put on the record certain kinds of things, like scientific material, or certain critical pieces, on which it’s relying – so that there’s an opportunity to address them, but the agency can still go beyond the record and rely on information that the regulated industries haven’t had a chance to challenge (such as perceptions, etc.)

· Clear that it’s not just the formal record, though the boundaries are unclear

b. Mixed Questions of Law and Fact

i. Historical Backdrop

· Judicial Review of Legal Questions Decided by Agencies

· National Labor Relations Board v. Hearst Publications, 1944, p. 979

· Whether newsboys are employees under the meaning of the labor law

· What is at stake? Why is this important? If they are employees, they can unionize (engage in collective bargaining) and if they’re contractors, they can’t

· Court decides the question in different stages

· 1) one question here is whether the way the common law treats this issue (master/servant, vicarious liability – various context of employee definition) should dictate how the statute treats this definition (should the common law influence the definition under the statute

· The court rejects the view that the statute incorporates the common law definition of employee

· Makes sense: might represent the common understanding

· Doesn’t make sense: Congress’ intent is more important 

· Court is saying that the concept of the employee in the labor laws has to be understood with reference to the labor laws themselves – and the question of other contexts are different questions with different issues; labor law has separate and distinct purposes, and it doesn’t make legal sense to interpret employee with reference to other areas organized other objectives and purposes (the Board also rejected this view)

· 2) whether newsboys fall within the statutory concept (now that it’s independent)

· Board’s conclusions are reasonable and therefore we basically accept their understanding (and they are deemed employees)

· Where in that structure of reasoning does the court defer to the agency and where does it not?

· In the first stage (re: common law) the court pays no attention to what the board says – it is not deferential at all

· In the second stage (whether the employees are within the committee), the court says a reasonable conclusion is enough

· So why does the court defer on one and not the other?

· First question is more clearly a question of law (don’t need to know any specific facts – thus it’s law); “classic pure legal question” – traditionally, on pure law questions, courts don’t defer to agencies (though this gets complicated next week)

· The second is more an interpretation of facts – whether venders fit within (though this could be law, too)

· Interpretation of law comes before application of facts – not done in vacuum; this is mixed question of fact

· First Justification: With mixed question of law and fact, you need some expertise ( more deferential: reasonable agency is enough, as long as there’s substantial evidence for any pure fact

· Second Justification: Congress intended this – has the power to set up review in any way it wants, and generally legislated against a background where courts did things that way

· Packard, 1947, p. 984
· Whether foreman are employees and can unionize
· Court says nothing about deference to the Board and calls it a naked question of law
· Why doesn’t the court defer on this question?  It looks like newsboys/Hearst, and on that question it deferred
· Wouldn’t say that this is a pure question of law – it’s exactly the same mixed question of law and fact, so Pildes’ best answer on why they didn’t defer right on the aftermath of Hearst is that this is hugely critical and a lot more important than newsboys – it’s re: foreman, and many industries will be affected
· Why should that matter? Maybe it shouldn’t; but perhaps what accounts is the view that agencies are perhaps to handle the more routine, but really dramatic turning points – where it will have nationwide effects – needs court supervision (or it’s judicial aggrandizement re: important issues)
· Board looks sort of inconsistent in how it was handling these issues, and maybe the court isn’t confident that the board, having been given the power it got in Hearst, was handling it well – so the court jumped back in
· It’s hard to say why this happened
· Packard made this messier than it seemed in Hearst

· Skidmore v. Swift & Co., 1944, p. 985
· Whether waiting time can be work that courts towards overtime

· Lower court says no, never ( Court says that this is Wrong and accords no deference

· Why no deference? This looks like just pure law. Not particular case or industry – it is the general rule

· Goes back to the trial court to figure out what is going on in this industry and whether this waiting time can court, and the Supreme Court gives guidance on what they should consider

· Is the question to be resolved on the remand a question of law, fact, or mixed?  ( Mixed

· Waiting time is covered: is this waiting time, given the facts of the employment relationship, the right kind?

· If we were applying Hearst, the court should give deference (if there is a reasonable interpretation that should be enough) – but court doesn’t apply Hearst
· Court says “take a look at what the agency has done and if you are persuaded by its reasoning, then go ahead and accept its position”; saying “if the reasoning is persuasive” is not giving nearly as much deference as Hearst
· Court is inquiring into their reasons and determining if they’re right – that doesn’t look like much deference

· Question is why Hearst is not applied to what the agency is doing here

· Keep in mind that the agency is acting through an interpretive guideline it is creating to enforce the statute – the agency’s actions don’t involve a formal rule – it is an interpretive guideline

19. Tuesday, April 13, 2004

To understand the standards of review one has to learn the different verbal formulations.    But the cases also show us that the words aren’t totally determinate.  The courts rely on other bits of information form the agencies as well.  As we go through the cases we can see that the Courts point to other things other than the standard of review to justify a stricter or less strict standard.  
 
Three Dominant Standards of Review 

1. substantial evidence – used to review agency findings of fact that underwrite policy judgments.  

2. Chevron question - how Courts review agencies applications and interpretations of law/statutes (Hearst) 

3. hard look doctrine – when courts review agencies actions that are subject to the “arbitrary and capricious” part of the APA.  Informal rulemaking is one way.  

 
 
 
Sometimes it is hard to determine which standard of review to use.  Many agencies actions will be charged with being illegal for a variety of reasons.  
 
So let’s go back to agency construction of statutes.  IN the Hearst case, the agency had to determine who is an employee under the labor laws.  Hearst said that if a question was purely of law, then the Courts got to decide.  While it’s hard to determine what is purely of law, generally it’s definitely a law question if it doesn’t depend on facts.  For a mixed question of law and fact, then the Court will accept the agency’s judgment as long as it’s a reasonable judgment.  As more cases were generated, we started to see that the Hearst decision didn’t make clear what should happen in all situations.  
 
 
·        Court does not maintain Hearst structure for very long.  Skidmore – question about whether under FLSA waiting time can ever constitute worktime for which overtime pay is due.  Court says yes under some circumstances, and does not defer at all to the agency on that question.  But Court sends case back to district court and tells it to figure out whether the waiting time in this case is the kind that ought to be included in the statute (mixed question of law and fact).  Under Hearst, the application of the statute to the particular facts of the industry would look like the kind of question where courts ought to defer to the agency if reasonable.  But in Skidmore, the Court doesn’t say that when it sends the case back to the trial court.  It actually says that the lower court can take into account the views of the administrator, but should only defer is his reasoning is persuasive and convincing and seems right, so there is much less deference here to what the administrator concludes about how the statute is to be applied.  
·        This could look like a contradiction with Hearst, but look at the content of the agency action here.  The agency isn’t adopting a formal rule that establishes what waiting time will be, doesn’t have an adjudication to look at the industry, but instead the administrator has issued an interpretive guideline saying how he reads and will apply the statute.  Interpretive guidelines don’t have the force of law or binding legal effect, are just guidelines and advice.  Administrator is issuing these instead of rules because the statute doesn’t give him the power to make rules or adjudicate cases.  Rather, the administrator has been permitted by Congress to do something more limited that a full-blown agency.  Can give advice about applying the statute and initiate lawsuits in federal court.  Court says it would be strange to create system of strong deference to an administrator who Congress has only given limited powers to.  Congress has not viewed this administrator as possessing the kind of expertise and authority that justify a lot of judicial deference to his guidance, and he doesn’t act through formal elaborate structured processes that might make the product of his actions worthy of strong deference.  
 
 
 
Some of the things the Court looks at are: 

· [more here] 

· did Congress make clear in the statute how much deference there should be? 

· What is the reputations of the agency? 

· How important does the application of the agency’s expertise seem?  

 
·        The simple categorical scheme of Hearst becomes more complicated and judicial deference comes to depend on context.  Factors that seem to affect judgment about deference include: does the statute itself suggest a view on Congress’ part about how much authority the agency or agency head ought to command from the courts (Skidmore).  Is the agency’s interpretation a longstanding consistent interpretation of the statute or does the agency vacillate (Packard)?  What are the procedures the agency used to reach the judgment under review (Skidmore)?  How important is the issue in terms of national policy (Packard vs Hearst)?  What is the reputation of the agency and do judges view it as credible, professional?  How important does the application of expertise by the agency to the particular question seem to a judgment about the right approach to the question?  
 
 
But do not assume that Court review of agencies is just a hodge-podge with no clear guidelines.  It is possible to analyze these question the way the Court would.  What happened after Hearst what that the Heart opinion became more of a presumption – there was a presumption that questions of law were for the Court, but that could be overcome.  Chevron will transform the structure in important ways.  

ii. Review of Agency Discretion
 
The last category of review is the standard in Overton Park and in the State Farm case.  Both cases raise question about arbitrary and capricious review under the APA.  Overton Park was probably the most important case of judicial review of agencies before Chevron.  It created “hard look review.”  State Farm is seen as the maturation of that doctrine.  
 
Sec 706(2)(a) is relevant here.  
 
In Overton Park (last week), the Sec of Transportation had allocated money to create a highway, but the highway would go through a public park.  But there is a statute that says highways can’t go through parks unless 1) there is no feasible and prudent alternative to the parkland and 2) the federal commitment made plans to minimize harm to the park.  Environmental groups sue that the highways is going through the park.  Of course the Sec, at trial, is going to say the highway is prudent.  The question here, of prudence, seems like a policy judgment, and usually would be a judgment left to the Sec.  But the Court isn’t deferential here at all.  The Court (Marshall) says that the statute is meant to preserve parkland, and make it of paramount value.  Of course it’s easier to build highways through parks, rather than take people’s homes, that’s why the statute writes about protecting parkland, because otherwise it would be all gone.  
 
Is the Court making this up?  Are they rewriting the statute?  Many people would say the statute was a political compromise, and the Court is reading a lot into it.  Marshall uses this structure in the employee case too.  He says the overarching point of the statute is to preserve parkland (just like the other one was to allow collective bargaining).  
 
Plaintiffs in Overton Park also claim the process was flawed here because the Sec didn’t issue formal findings explaining that this was the most prudent route.  The Court accepts this as a violation of the arbitrary and capricious part of the statute.  So there are both procedural challenges that the Court accepts.  On the substance of the decision the Court doesn’t comment, perhaps it is right, but it just isn’t clear from the Secretary that the decision is right.  The SC calls this an informal adjudication.   The APA doesn’t say much about informal adjudications.  We don’t really know what procedures are required for informal adjudications under the APA.  But here the SC says that there must be some findings regarding the decision.  
 
How will the Sec respond to these requirements? 

· He can have affidavits about his decision making process and let the Court evaluate it after the fact (but Court in Overton Park says it doesn’t want to give deference to reasons made up after the fact).  

· He can create a paper trail as the decision is being made.  

 
If there’s no paper trail the trial is about “why did you make this decision?”  If there is a paper trail then the trial is about if the record is sufficient.  
 
Overton Park is a dramatic decision because the situation looks like a policy issue that should get deference.  But the Court turns it into a matter of law, and then requires more process from the agency.  
 
Is this case consistent with Vermont Yankee?  The Court says the agency isn’t being told to use a particular procedure, it just has to create a record that allows the courts to review under the arbitrary and capricious.  But let’s get real, is this actually different from Vermont Yankee?  
 
The “hard look” review under Overton Park means that a record needs to be generated even in informal adjudication.  
 
Pildes gave us the Federal Register info for State Farm so we could see what the SC used to review.  
 
The struggle over airbags and seatbelts in cars went on for at least a generation.  Nader was involved in this.  In the 1960s Nader exposed issues about safety in cars.  In 1966 Congress passed the Motor Vehicle Safety Act and created an agency to enforce it.   One of the things the agency did was to require seatbelts.  Then the agency learned not many people were using them, so the movement shifted to the passive restraint system (seatbelt in effect without effort).  Many automakers went to a system where the car wouldn’t turn on unless the driver was using the seatbelt.  But people hated this and feared being trapped in their cars in an accident.  So Congress actually passed legislation stopping this form of seatbelt.  When Ford was elected, his Sec of Transport suspends the passive restraint requirement and convinced automakers to put airbags in a number of cars on a test basis.  His successor (still during Ford Admin) creates a new rule requiring passive restraints in all cars.  When Reagan comes in, his Sec rescinds the rule.  Reagan had run on a platform of deregulation.  
 
The supplement shows us the notice of the rulemaking.  The notice doesn’t talk much about the possibility of rescinding the rule totally (it’s kind of hidden), although politically it was clear that this could happen.  The Court in State Farm doesn’t seem to take issue with the notice.  
 
The agency says it needs to change the rule because most people will detach the seatbelts so they won’t have safety benefits.  Then we won’t have credibility as a safety organization.  That’s what happened with the ignition interlock system.  
 
Motor Vehicle Manufacturers v. State Farm (US Sp Ct 1983) CB 591 - Could have detachable automatic seatbelts or could comply by using airbags.  Either one would suffice.  The car manufacturers go with the seatbelts in general.  There is a change in administration and in comes the Reagan administration (from this you see how important the shift in administration is – it changes the whole shape in what we understand agency’s to be doing – Chevron, this case, is all a response to this change).  So they decide to rescind the rule and explain it on the ground that since most people will detach the seatbelts and the public will no longer respect the agency.  The agency has clear authority from the organic statute to revoke the standard.  But still ask if the agency acted lawfully in revoking the standard.
§         Although there are no procedural problems with how the agency revoked the standard, the Court invalidates the agency’s action.
§         The Court held that the agency’s action was arbitrary and capricious because:
·        The agency did not consider the alternatives of airbags - if they think that the reason why seatbelts won’t work is because people will detach them, then only give car manufacturers the choice that would work which would be airbags.  The Court is thinking that if the agency puts this on the table, need to consider the option fully.
·        There is a lot of evidence that the agency did not go through an adequate analysis of the detachable seatbelts – they were wrong not to think about the burden of inertia.  The Court is getting this idea from the comments.
·        Agency did not consider mandatory non-detachable seatbelts.
§         Justice Rehnquist’s Dissent – He is on board with the airbags not getting enough research (that part is unanimous in the opinion), but he jumps ship with the detachable airbags.  There is uncertainty about the detachable seatbelts and the agency decided about this uncertainty.  Rehnquist thinks this is not a good question for Courts to answer. The reason why they did is because of the politics of the administration.  He doesn’t think that the agency should state this directly, but that the court should see this as a factor.  Rehnquist is coming pretty close to making up a reason for the agency – this is against Chenery.  
·        Maybe the courts should allow this to be fully considered – want more transparency.  
 
 
The Court doesn’t insist that the agency force airbags, it just doesn’t understand why the agency didn’t think harder about it.  So how far is the Court taking this?  The Court hasn’t made clear how many options would have to be considered in order to not be arbitrary and capricious.  In this case, the Court only wants the agency to consider the obvious options like airbags (basically options that were already on the table).  
 
Notice that if the Court were reviewing a Congressional statute that adopted a policy like this, the Court would not ask if Congress adequately considered other options.  So if Congress had repealed this rule it would be fine.  But the agencies are supposed to make decisions based on more than politics.  They are supposed to use expertise.   Agencies are supposed to make reasoned decisions.  Notice that if a Court were going to be deferential toward political motives, this would be the prime time (as Rehnquist argues).  But the Court doesn’t say deference to political motives is okay. 
20. Wednesday, April 14, 2004

· One of the things going on with these cases, starting with State Farm and going on with the others,  is the changing political context of the regulatory 

· From the New Deal on – until Reagan – there was a fairly consistent growth in the regulatory state and in government: New Deal, 60/70’s rights movement (with national legislation – often with broad principles but no hard choices – leaving agencies to administer them),  so until 1980 things are all moving in the same direction until Reagan’s De-Regulation Agenda

· Reagan wants to get agencies out of regulation

· Get things like the politics behind State Farm, where there was a pledge during the campaign re: the auto industry – to de-regulate and help the industry, and de-regulating the restraints was part of that

· Motor Vehicle Manufacturers Association of the United States, Inc. v. State Farm Mutual Automobile Insurance Co., 1983, p. 1002

· Most important case on de-regulation

· Case decided under the arbitrary and capricious standard of the APA – why is this the right standard?

· Because this is 553 informal rule-making

· Substantial evidence applies to formal adjudication or rule-making only, thus we use arbitrary and capricious here

· It is very hard to get into formal rule-making after Florida East Coast Railway
· So as far as this case is concerned we’re in informal rule-making, 553

· First part of the case, discussed yesterday, they say that the failure to consider a relevant, viable option was arbitrary and capricious

· Failure to consider an alternative – didn’t give reasons for failure to consider either

· Does this case stand for the idea that agencies can’t regulate or repeal rules on the books?

· They can repeal, but they have to give convincing explanations for that

· Does this make repeal harder than enacting?

· It is harder to repeal because you have to compare with the reasons and evidence that were used previously – so that raises the burden; you have credible evidence and you have to give a credible explanation for why things are currently different than they were when the rule was enacted

· Baseline against what current decision will be tested

· Intermediate position:

· No wholesale going backwards without explanation (as if initial evidence never was there)

· But if the process and reasoning are credible, than you can change

· The agency/government had wanted a much easier standard – they wanted it to be the same as a review of inaction

· Review of inaction – because it is regarding an agency’s priorities – is very minimal and probably not very effective (Professional Pilots)

· Hardest to Easiest

· Hardest to overturn: Inaction

· Then: Informal Rulemaking

· Easiest to overturn: Repeal

· Don’t just explain why you’re repealing, you also have to say why the original reasons are no longer convincing

· Court finds there are two things wrong with this Repeal:

· Ignoring of obvious option (airbags alone required)

· Discussed yesterday

· Even dissent wants this reversed

· This is a reasoned decision-making, process question ( did the agency consider it

· Agency had not sufficiently supported its conclusion that even a system of detachable but automatic seatbelts wouldn’t work

· Court divides on this, but there’s still a majority to strike this

· Dissent does not find this arbitrary and capricious

· Fighting about the cost-benefit analysis the agency went through: majority says it might not be as effective as they want, but it will still exist ( dissent says agency could believe it’s not worth it

· What kind of fight is this?  About how to read the evidence? How much to rely on the existing studies? How to do cost-benefit? ( is this a good question for courts to answer or for agencies to answer: the agency is better equipped to make these kinds of judgments than the court
· The Supreme Court disagreement

· This part of the decision looks like the court second-guessing the agency’s opinion of the data, etc. This second part of the decision looks like the court judging the substantive outcome of the agency when the agency probably has more expertise ( that is why there is the division on the second issue

· Also: role of politics on agency action

· State Farm and Memphis Highway (??? – from yesterday) are known as the hard-look review

· Courts are going to scrutinize the agencies’ processes and reasoning structure very closely

· In both cases, the agency is overturned

· By doing all this, courts make agencies put more into the process

· Disadvantages:

· This preserves the status quo (either regulatory or de-regulatory status quo), but you have to recognize how much adding a process requirement really can shift substantive outcomes because of delay, cost, and time

· One possible consequence is that agencies may do much less – not take on certain projects

· The other objection is that it allows courts to get much more into the teeth of substantive policy decisions – they don’t say they’re doing it – but deciding when an agency has considered enough alternatives is hard to do without the court’s opinion of the underlying policy seeping through

· E.g. whether de-regulation is a good idea

· And this is dangerous because the courts aren’t accountable to anyone (even if they are couching it in procedural terms, they’re making big decisions, and courts can’t be held accountable)

· Advantages:

· Here we can look at this as maybe avoiding the capture of the agency by interest groups, and also could avoid agency tunnel-vision

· Hard-look review could be pro-democratic

· Delegation doctrine

· Making people more accountable – if Congress isn’t making the choices and we accept broad delegation (and accept that courts can’t delegate them effectively) than it becomes more important that the processes in the agencies become more transparent, and forces the agency to listen to different interests and respond to them; forces agencies to take into account and respond to those suggestions of those who are interested and effective in the argument

· If we live in a world where the legislature won’t/can’t do this, than the second best is to re-create that in the agencies, and hard look review can create the process at the agency level

· Suppose the agency comes into court and says “we are rescinding the rule because the President won the election,” and people voted based on this

· How would courts respond to that? How should courts respond to that?

· Maybe it’s acceptable for politics to be involved when there’s uncertainty, or weighing – but the “because I said so” justification is probably not good

· Scalia as academic: it would be refreshing if instead of or at least in addition to, the agency admitted it was politics and the opinion of the agency

· Depends on whether or not it is outside the bounds of the statute

· Justifications for agency power – e.g. expertise – might not match up with this:

· Whether you think of it as opinion or cost-benefit abilities 

· Could there be a separation between technocratic and value-laden?

· Only just a bit more than a tie-breaker

· How much can you separate these?

· What would happen to the role of the courts if we accepted this?

· Would take courts out of the picture in a pretty dramatic way – and given how strongly the courts continue to assert their role, you have to wonder how accepting they would be of these kinds of cases

· It is interesting that courts are getting more willing to recognize political changes as a reason for agency action – and part of this is because of the different picture of regulation we talked about at the beginning of class (e.g. Chevron)

· Also, with the rise of divided government, so much of the legislation doesn’t get done in Congress and does get done at the agency level

· Is the insertion of politics into these processes good or bad? Is it corruptive or is it a good look at what policies should be adopted?

· Court for a long time thought that the obvious intrusion of politics was dirty, etc., but now it’s accepted more

iii. The Chevron Framework

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 1984, p. 1026

· Most important case in administrative law currently

· Clean Air Act regulates “stationary” sources and the modification of thus

· Debate: trade-off between old and new risks – want plants to modernize and want modernization to be eco-friendly, but you can’t discourage it through costs

· EPA treats stationary source as a bubble concept: idea was that if a plant was going to modify one smokestack, it could put a bubble over all of its facilities, and if it could achieve and overall reduction/status quo, then that got to the same bottom-line and could be more effective

· No disincentives – finding cheapest way to improve/stay same

· Big policy debate about incentives here, but Reagan EPA adopted this (against environmental groups)

· Is this “bubble” lawful? Is question before court 

· Barron: The EPA must determine the definition of “stationary source” found in the statute.  The EPA, through Rule-making, decided to go with the bubble definition.  So the Court must answer whether the rule is legally valid as a construction of the statute.  (Looks like Hearst – Are news boys EEs?  Are bubbles stationary sources?)

· Chevron Deference approach: holds for the agency primarily because of deference on questions of how to interpret statutes

· Adopts two-part structure:

· If the statute speaks clearly to the issue, than that is a purely court question 

· But if the statute doesn’t speak clearly to the question, than the issue is for the agency’s discretion, and anything reasonable will be upheld

· This is what the court finds for the bubble

· Interesting question: what if agency later wanted to repeal?  Would that be a choice that the agency could lawfully make under Chevron?

· It seems like it would be fine, because once you’ve said the statute is not clear, then the agency has discretion to adopt any reasonable choice

· So what Chevron means is that agencies can come out with very contrary positions – and both will be lawful

· What is at stake in chevron’s transformation of these question?

· How does Chevron differ from what we learned last week, about how courts review questions of law, and mixed questions of law and fact? (e.g. Hearst)

· Is Chevron more or less deferential? 

· Chevron is more deferential: all an agency has to come up with is a reasonable construction vs. Hearst where the court is supposed to come up with the most reasonable
· Even on pure questions of law, the court decides how clear it is and what it means, but if the statute is not clear – than any interpretation, either of law or of fact, of the agency will stick – even on pure question of law, they get deference except when the statute is clear; this looks much more deferential to the agency

· Also, it is really rare for Congress to specifically resolve contentious issues

· If courts don’t find statutes clear very often, then agencies control both the legal meaning and the application of statutes

· Thus Chevron appears to be much more deferential to agencies

· Does Chevron provide a clearer doctrinal structure?

· This might be a relief after judicial review of law, fact, and mixed – which is kind of a mess; Chevron seems to clear this up a lot: is there a clear meaning? If not, defer if it’s reasonable

· So these issues about is it a question of law? Or mixed? Or fact? Aren’t present under Chevron 

· And Chevron is also thought to make it easier for other actors, like Congress, to figure out what’s going on

· Part of Scalia’s argument for Chevron: the use of clear rules here tells Congress who is going to decide, e.g. either you do it in the statute or we’ll take it as if you have licensed and authorized the agencies to make policy as long as they are offering any reasonable interpretation of the statute

· If we have a formal rulemaking or adjudication, do the facts still have to be supported by substantial evidence, even under Chevron?

· Substantial Evidence test still applies, because it’s in the statute, APA – so where there are facts in a formal process, then substantial evidence still applies

· In the informal, arbitrary and capricious still applies

· But for all else, it’s now the Chevron scheme

· What does the court say to justify this?

· Not that much – not a lot of detail or reasoning

· This has made it harder to apply, since reasons or principles are not clear

· Closest things Stevens says: judgment for the court about the relevant institutional competence, capacities, and functions of courts vs. agencies

· Stevens says two things: Agencies should decide these questions because 1) they have relevant expertise, and 2) because they are politically accountable to the President in the way that courts are not

· First point - expertise: significant because the appeal of the expertise here, unlike before, the issue is what a law means ( and what Stevens is saying now is that the meaning of a law is something agencies have more (relevant) expertise in than courts – does that make any sense?

· On what set of understandings is that understandable or convincing? What’s the relevance of agency expertise to deciding on the meaning of a law? What premises or assumptions are behind that kind of view?  

· This might be very much a legal realist view – that there is not a right meaning of a statute separate from the policy or political judgments that are underneath it ( this is the heart of this opinion; legal interpretation is often policy-making, in a way that implicates the expertise of these agencies on the underlying issues that the courts have no special claim to authority on

· Two step structure of Chevron replaces the law-fact dichotomy with a law-policy dichotomy

· AT step one the court decides whether this is a pure question of law in the most pristine sense – clear Congressional intent on the question of law here, and if so the court controls

· But beyond that there are indeterminacies in the statutes, and filling them in is not really a judicial function – it is a policy role, and then all the expertise stuff is relevant

· E.g. look at the question in Chevron itself: doesn’t one think that the EPA can do better on this technical and complex question?

· Ultimate Legal Realist Case: it’s policy-making unless the statute is extremely clear

· At odds with prior legal understanding about administrative law and most other things; traditionally filling in statutes – gaps, conflicts, ambiguities, was quintessential judicial function; now we’re saying it’s policy-making as long as agencies are in the ballpark

· Also maybe could have used the argument that when it’s unclear, Congress meant to leave it to the agency

· Scalia takes this position in Sunstein
· Additional argument for Chevron deference beyond the things noted in the opinion (function institutional competence, Presidential accountability), so this is the third, from Scalia ( this is the regime and institutional relationships that Congress intended: Congress didn’t intend for the courts to fill all this in

· Now, is that a realistic description of the statutes? Isn’t it more realistic that Congress didn’t think about it one way or another? We’ll come back to this

· Rust v. Sullivan, 1991, p. 1046

· Long-standing political fight about gag rule in federal-funded family planning clinics; question is that the statute provides federal money for family planning clinics and it says the “grantees…offer broad range of acceptable…none of the money shall be used in programs where abortion is a method of family planning.”  So when the administering agency first adopted regulation, the regulation just said that the grantee itself could not provide abortions, but it could give advice about the various options, including advice re: abortion; but then in 1988 with new administration, after notice/comment, the HHS department changed the rule and said that grant recipients could not give advice/referrals concerning abortion, and if patients asked, they were required to say that they don’t consider abortion appropriate; litigated, went to Supreme Court, Supreme Court upheld against Constitutional challenges, but also had to address the administrative law issue of whether that was an acceptable interpretation

· How would analyze this under Chevron?

· Court will say under the first step whether there is clear Congressional intent: 

· 1 interpretation: Either gag or non-gag is reasonable – and under Chevron the agency can go back and forth

· As a legal matter, what you’re seeing (changing meaning of rule) is fine

· 2 interpretation: statute is clear that gag isn’t part of it

· Other possibility: you assume that either is okay, but it shouldn’t be shifting:

· The statute might have room for interpretation, but this is the exact kind that courts should do, not agencies, because we’re not using technocratic judgments, we’re using politics here; it’s pretty obvious that it is political opinion driving the decision here

· So to the extent that Chevron is supposed to be bringing clarity, there’s an instinct to make it complex again

· Technocratic vs. politics
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· Continuing to work out a number of issues about the modern administrative state

· One of the ways that you can look at the key issues in these cases is that they’re relating to a long-standing issues about law – stability on one hand and change and dynamism on the other hand.

· There is a whole set of values related to stability and continuity in law; often ideals about the rule of law itself are associated with stability and continuity and certainty

· But at the same time any legal system has to have some, or lot of response to change over time – a variety of different changes: technological, political, empirical, etc. 

· So how does law mediate these two competing concerns – stability and change? And what are the best institutional structures to mediate this change? – what we’re seeing in some of these cases is exactly this struggle

· Congress steps in, etc., and part of the question is who should step in an ideal with changes ( what is the role of the court? The agency? Congress’ remaining influence?

· How much do we and the courts accept the view now that legal interpretation and the making of policy are very difficult to distinguish acts: the things that previously looked at as quintissential judicial are now being looked at as policy-making – and to the extent that legal interpretation is difficult to separate from policy-making, it makes the roles hard to justify

· To see how radical Chevron is, what he’s trying to get us to see is that this is a very different kind of deference to agency expertise than anything we’ve seen before

· Chevron gives the agency power over the scope of their own authority – deciding what the statute means in a way that looks like a legal way

· How radical is this? Is this an appealing way to look at the relationship between courts and agencies?

· Farina, p. 1040 n.1, thinks that this is Unconstitutional. Courts only accepted agencies as Constitutional because the delegation issue was organized within a broader framework for the agencies; it gave the court a formal role in making sure the agencies were acting within law; this delegated authority was acceptable because the courts made sure the agencies were controlled by law: “A crucial aspect of the capacity for external control upon which the permissibility of delegating regulatory power hinged was judicial policing of the terms of the statute…”

· Chevron, she thinks, is inconsistent with separation of powers: “a key assumption of Chevron’s ‘judicial usurpation’ argument – that Congress may give agencies primary responsibility not only for making policy within the limits of their organic statutes, but also for defining those limits whenever the text and surrounding legislative materials are ambiguous – is fundamentally incongruous with the constitutional course by which the court came to reconcile agencies and separation of powers.

· This view, says Pildes, necessitates that there is law that they can apply and give meaning to, e.g. that the court can look (in the gag rule case) and determine whether or not it is permitted or required by what Congress has done

· Chevron rejects this view; and one of the best accounts of why is that Farina’s understanding is antiquated and overly formalistic, at least with regard to the law that these agencies are administrating; the application of these laws is so bound up with expertise, that it is an illusion to think that this is a legal act of interpretation, in something like Chevron, at least ( and so if you see this as policy-making judgments, than why isn’t it better to have the agencies doing it rather than the courts 

· So if Farina’s concern is the delegation itself – the broad delegation – than maybe that should be dealt with; but if it’s acceptable to delegate this way, than realism means that these are policy-making judgments, and it makes sense for agencies with expertise and accountability are the better agents

· And the mechanism for change will be agencies – accommodating and changing the statute over time according to changing circumstances, as long as they stay within the statute, as broadly conceived

· One question about Chevron and the new structure that is emerging – much greater deference to agencies – is: what is the basis for this new structure that is emerging?

· One thing you see the court say sometimes is that Chevron is a working out of Congress’ intent about these issues – both Scalia and Sunstein take this view: it makes sense to presume that Congress intended its delegates, these agencies, to have the discretion to fill in these ambiguities and gaps – not the courts 

· Is this convincing?

· Doesn’t

· Not the role of Congress to determine the power of the courts – if it’s the courts’ power, than Congress can’t intend it away

· Farina Extreme Position: Congress can’t control the relationship between courts and agencies: Farina is saying that even if it were crystal clear that Congress wanted Chevron deference (if Congress codified it), that would be Constitutional, the separation of powers, checks and balances, etc. depends on judicial oversight

· Does

· Congress has the power to set up the lower courts, and if we accept the delegation position that giving things to agencies is acceptable, than this is possible: “necessary and proper” – or sweeping clause – means that Congress has a lot of power and latitude to structure the institutions of the national government ( that’s part of what justifies agency creation in the first place, and with some limits might give the power to structure the relationship between the courts and the agencies

· Constitutional aside, is Chevron the best interpretation of Congress’ intent – and that’s what justifies it? Does this make sense?

· This doesn’t make sense – it’s a circular argument

· This does make sense: When Congress set up the APA it intended it, not the courts to fill in the gaps, because they are giving things away – and Congress has more power to influence the agencies – they’re more under Congress’ control and Congress trusts their expertise more

· But the Congress that enacts the act and the one that will influence are going to be different – so if you think that the enacting Congress wants their view of the meaning of the law to influence, maybe they want the courts to do it, precisely because courts will be immune to subsequent political pressures

· But then again, if Congress has an opinion about how they want things interpreted, they will say it – and the courts will then interpret/enforce it (even under Chevron); but if they’re leaving it open then maybe they’re not having an opinion

· Yet look at Chevron’s bubble concept: no one had though of that when the statute was enacted; looking ahead to MCI, in a world where telecommunications has changed dramatically (from monopoly supplier to competition) – what did Congress intend about the powers of the FCC – it might be that the only plausible answer is that they didn’t foresee this world one way or the other ( and so it clearly is a mistake to think that Congress could have addressed them more precisely ( so not being precise might not necessarily mean they intended one thing or another

· Scalia in MCI pushes it back to Congress; in Chevron the court says the EPA has the authority to do this

· What did Congress intend in agencies vs. courts in interpreting – is it possible that Congress didn’t really think about it one way or the other? Does it make sense to say that Chevron rests on descriptive facts on what Congress intended (Scalia/Sunstein)?

· Did they intend Chevron? Did they intend anti-Chevron? Or did they not really think about it – was there not a deliberative decision? That’s a very realistic possibility

· Circularity: it seems that there are so many uncertainties about what Congress might or might not have intended or whether they had intend at all – unless the statute explicitly says “where there are ambiguities, the agency view should control unless it is illegal…”  -- the appeal to Congressional intent is a cover for opinions about normative opinions about how the system ought to be organized

· Appeal to legislative intent is making normative judgments about institutional judgments

· The one advantage of legislative intent is that it does make clear that ultimately Congress can control if it steps up to the plate and says how it wants the agency-court relationship to play out (unless there’s a Constitutional barrier)

· Ultimately, legislative intent is masking the underlying issue of how the system ought to be, rather than how Congress intended it

· A lot turns on how the court deals with the first prong of Chevron: what it means to clearly resolve – Chevron asks whether Congress has spoken in a clear enough way that the agency is left without discretion

· If answer is Yes (it is clear), than the court has no role (e.g. MCI)

· If answer is No, then it is within the bounds of reasonableness

· So a lot turns on how the first Chevron prong is understood, and that’s why MCI is important

· MCI Telecommunications Corp. v. American Tel. & Tel. Co., 1994, p. 1052
· Question is whether the FCC has the authority to exempt all long-distance carriers other than AT&T from the general requirements of the statute to file their rates with the FCC
· Justification for the regulation was AT&T’s long-term monopoly because of economies of scale, etc., and competition wasn’t viewed as an appropriate check, thus there was federal oversight
· Now it turns out that there is a whole new world of long-distance competition, and FCC thinks that everything is changing and thus the structure built up over six years doesn’t make sense
· So they’ll continue to require AT&T because of its dominance and legacy, but the rest of the new ones don’t have to file, and in fact the FCC says, the underlying purpose of the statute supports the idea that forcing the small carriers to meet the huge administrative burden will hinder competition  - hence exemption
· Court, via Scalia, holds that the FCC doesn’t have the authority to do this because they fail the first prong of Chevron

· What do we learn about how the court’s applying Chevron? What does the case turn on? It’s a statutory interpretation debate between the majority and the dissenters
· Note that Scalia and Stevens once again disagree on statutory intepretation
· Scalia concludes that the statute gives the FCC the power to modify the rate requirements, and reading the text of “modify” and other parts of the statute – he finds that wholly eliminating is not “modify,” it is instead abandon and thus contrary to the plain meaning of the statute and violating Chevron at the first step
· Scalia relies on the dictionary (with the chart in the notes, showing the rise in the appeal to dictionaries) – part of what is going on is Scalia’s strong commitment to textualism; Scalia believes that statutes ought largely to be interpreted according to the plain meaning of the text, which is supposed to anchor the interpretation in something more objective ( and we can see this view is influenced in the chart
· Of course the dissent then relies on Webster’s and debates which dictionaries are good – the dictionaries don’t agree and so there is a “battle of the dictionaries” and Scalia  feels that Webster’s is not reliable (Pildes funny story: the lawyer who argued this who used Webster’s 3rd used it because it was the dictionary on the desk of his secretary and it supported their view)
· Also considers dictionary meaning at the time they were enacted
· Scalia also looks at §203 sole exception
· In terms of how textualists look at statutes, he’s looking at the structure as a whole (he’s not confining himself to Just the words) – so here he’s noticing that there are some exceptions, and there limited to such tiny issues, that it’s hard to imply that you can make a huge change like elimination under the word “modify”
· Stevens in the dissent says that this is an issue for the agency to apply its expertise to – who knows what the industry is actually like and whether there is success in monitoring the rates, whether the rates are a barrier, etc. Stevens sees this as conventional expertise for the agency
· Scalia says that under Chevron they still have to check under the first prong; and Scalia is going to find the first prong activated more frequently than justices like Stevens, because Scalia as a committed textualist believes more often than other justices that statutes have clear meaning – and that you can reason using a dictionary, etc., and figure out exactly what a statute means
· And if you have Scalia’s view, Chevron doesn’t give agencies as much power as you would think
· If, on the other hand, you find statutes unclear or indeterminate, than agencies are going to have a lot more power 
· Very direct relationship between philosophies of statutory interpretation and allocation of political power in dealing with these issues including issues of change
· Who had the better argument?
· Dissent/Stevens: if you look at the overall purpose of the act and the idea that it regulates a once-monopoly, than those purposes are better served by the FCC’s proposal ( if you look to a judgment as to the underlying purposes as you perceive them, it seems like the FCC is acting consistently with those purposes, and whether you think of that as a Chevron step 1 or 2 argument, than the agency’s actions ought to be acceptable
· Important point about Chevron step 1 is that it seems to preclude that kind of argument: Chevron asks whether Congress addressed the precise issue
· But at least in a case like this, the court seems to be saying that the statute has to address the issue – they’re not going to look to vague purposes, and they’re precluding resort to that kind of argument
· Dissent Failure: Congress did not and could not have said “we give the FCC the power to delegate” because it would have violated the intelligible principle portion of the delegation doctrine – so it might be hard for the dissent to argue that they should have this blanket power that could have violated intelligible principle
· Scalia: there is a huge revolution that is taking place and the FCC’s response is to essentially de-regulate or eliminate with respect to all the new carriers – that is a hugely momentous decision ( and it’s too important (it looks like a small fight about “modify”) but the stakes are about how a regulatory system responds to massive changes
· Scalia is relying, to some extent, on the idea that Congress could come in and change it if they wanted to
· It doesn’t make sense that the way to deal with huge changes is to allow agencies all the power, and we can instead think that Congress should/will step back in (Congress does: in 1996 Congress steps back in which tries to address the transformation of the industry, and endorses the FCC’s position in the case)
· Relationship between Textualism and Chevron
· Scalia is the leading Textualist and leading proponent of Chevron – are these compatible?

· This is consistent. There is clear meaning or there isn’t. And if there’s not a clear meaning, courts aren’t good at deciding policy. Scalia’s idea that you try hard to find an exact meaning, and if not you leave it to the agency.

· What Scalia overlooks is the policy considerations that will come into play regarding whether or not you find a statute clear

· Of course, there is the problem that Step One is manipulable

· Question between class might be whether Scalia’s plain meaning or Stevens’ purpose approach is more open to manipulability  

· One person feels like Scalia decides the exact same way in MCI vs. Mead and then comes to different results

· In Mead he thinks it’s ambiguous because there are multiple dictionary definitions, but that didn’t hold him back at all in MCI
· Maybe textualist approach is more manipulable, because the other approach allows more and deeper investigation

· Go back to the cases towards the beginning, e.g. Benzene – necessitating trade-offs between safety and economics ( and when you tell judges to find the purpose, you’ll have trouble finding one – you’ll just find compromises, and that will allow them to find whichever purpose they like

· What about judges that are committed to Chevron but not to Scalia’s textualism (Stevens, Bryer)

· Willing to look at legislative history, purposes, etc.  When it comes to interpreting a statute in the Chevron case, should the act of interpretation of Chevron prong 1 be different than other types of interpretation?  And what’s in stake in that question? What’s at stake in the view that under Chevron judges should limit the amount of resources they look at?

· Inquiry is limited to who or not there is ambiguity – that’s all that is asked on Step 1 – so if you look at legislative history, it maybe should be only to see if there was conflict there

· Pildes wants to bring out a question about what Chevron is about – is it about the ordinary act of finding the meaning of the statute?  Or is it about something more substantive – basically stands for the idea that unless Congress specifically addresses a particular issue than it’s really a better allocation if institutional authority that the agencies have the power to fill in the blanks (for whatever reason: expertise, Congressional intent, etc.), than you might have a pretty strong presumption that unless the statute really does address the issue than the presumption should be that the agency’s view applies

· So when we’re asking about whether we will look at all the sources, we’re asking how much we commit ourselves to the premise that unless it’s really clear, the agency gets it

· So far, the court seems to be taking into account other sources (except Scalia) 

· FDA v. Brown & Williamson Tobacco Corp., 2000, 1065

· During Clinton years, FDA under Kessler concluded that tobacco as a drug and thus they could regulate it – via marking boxes, etc. Thus the question was whether the FDA had the legal authority to regulate tobacco. 

· Court concludes 5-4 that FDA doesn’t have the power to regulate

· FDA had said nicotine was under the definition of a drug under the statute, and therefore under Chevron 1, they’re right, and moreover even if it’s not clear, the FDA must be honored because it’s a reasonable position

· Court

· Rejects FDA because the FDA for decades has claimed that it has no authority to regulate tobacco – and that it has no authority. Congress has legislated over the years about tobacco as a distinct problem. So both the FDA and Congress have both acted over the years on the premise that tobacco isn’t under the FDA.  So what the FDA is doing here is extending its authority to something that is not a drug, and is thus over-stepping its authority.

· Looking at this: is this consistent with Chevron? How should Chevron apply to this?

· Link it back to MCI. This is obviously a hugely significant political and economic issue – so how much does this look like MCI or something different?

· The underlying question is whether the agency should have the authority to venture into a major new regulatory direction or venture without any Congressional blessing? Is this the kind of issue that the courts, in applying Chevron, should conclude that the agency can’t undertake because if there’s going to be this kind of addressing of a problem it should come from Congress.

· If you ask why Clinton didn’t go to Congress to do this, it’s obvious that Congress wouldn’t have had the consensus to do this in 1996, so is it a good thing or a bad thing for the agency to try to do this? Thinking about political accountability, expertise, judicial oversight, etc. – how much power should they have to take on really powerful and important regulatory issues?

· United States v. Mead Corporation, 2001, p. 1068
· Chevron was offered of having the virtue of clarifying the whole problem that had been such a mess about judicial and agency control over statutes – questions of law and mixed questions of law and fact
· The prior state of play: Hearst, etc. was a much messier world, and Chevron seems to bring some clarity to it
· But the court can’t sustain the clarity for very long (you start getting cases like Mead

· Mead, in a sense, recognizes (in Scalia’s passionate dissent he says this), it complicates things right back
· Souter says that there are so many different ways that agencies act and it’s so complicated, it just doesn’t make sense to have a bright-line categorical rule, regardless of very contextual stuff
· What Mead does is revive Skidmore and basically says that when agencies are issuing interpretive guidelines about statutes that don’t go through formal adjudication or notice and comment rulemaking, they’re not going to get chevron deference ( and they’ll accept the agency’s interpretation only when the reasoning is somewhat convincing on the merits
· The way to understand Mead is that Chevron has a limited scope of application, and when it doesn’t apply, you revert to Skidmore

· Thinking about this: look at pre-Chevron cases and determine whether they’d come out differently
· Then think about how Mead affects the application of Chevron
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· These cases on the surface of the opinion, for the most part, look like their interpretations of specific words in statutes (e.g. modify in MCI), but not surprisingly, courts are aware of the much bigger issues that are implicated in these kind of issues. 

· And in the tobacco case (Brown v. Williamson) the court even comes out and says “this is hardly an ordinary case” – and say look at the history, long lack of FDA claim to power, etc.

· So in both of these cases you can see the issues about statutory interpretation are reflecting the concerns about delegation doctrine issues

· This is not framed as the Constitutional issue about whether the agencies get too much power – but in interpreting the statutes, the courts are interpreting with a background of knowing how major this is

· So there’s an irony about seeing this that way: you might see Scalia’s emphasis on how to read the word “modify” as purely about the text of the statute, and if that’s right, than the word probably means the same thing in other contexts; but what Pildes is suggesting is that how a court might read or ought to read the word in light of how massive a transformation is going to occur in the regulatory state; protecting against massive transformations and directing those back to Congress to get done

· Kind of a second order defense/justification for a decision like MCI – it’s not about the text alone; it’s about how significant or substantial an issue it is and whether it’s the kind that ultimately has to have Congressional endorsement

· If that’s what courts are operating on, it does make the application of Chevron more complex and complicated – you’re adding in the element of “how major” or “how substantial”; but he does think that’s what going on in both of these cases

· Tobacco Brown v. Williamson is more explicitly “hardly and ordinary case”

· Last twist in this saga before we move on to a new set of issues is the Mead case

· United States v. Mead Corporation, 2001, p. 1068
· Mead is an ordinary case

· It is pretty crazy that an ordinary case can get this passionate!  Particularly Scalia dissent

· Question is whether Mead dayplanners are diaries and bound, such that there is an imposed tariff

· If this were a straightforward Chevron case, how would this most likely come out?

· Statute defers to the interpretation of the customs folks

· Under Step 1, would the court say either:

· That it is clear that customs services has the discretion OR

· That it is unclear because there is no stated standard 

· The finding is that the statutory language is not clear enough: Customs goes to dictionary and finds dictionary definition of “diary”, but the court doesn’t fall for it

· Under Step 2, the court doesn’t give Chevron deference

· This case stands for the limits of Chevron deference

· It eliminates the temporary simplicity and clarity after Chevron
· The ruling, here, comes in the form of a ruling letter from one customs office

· The ruling letter doesn’t bind in subsequent cases – it’s kind of a guideline; the customs interpretation, but you can’t rely on it – it doesn’t have the force of law and the position of the agency might change

· So what does the court say about why these ruling letters aren’t getting Chevron deference?  Why does this kind of action not warrant Chevron deference?

· This doesn’t involve a delegation of discretion – bottom of 1070, top of 1071: courts says it has to decide under particular statutes and with particular statutes as to whether they have the weight and Congressional endorsement to get deference: does the statute delegate to the agency the authority to make binding legal rules and is that the mode in which the agency is acting? ( it seems as if both things have to be present

· Power to make binding rules AND acting in that mode

· So in Chevron we had notice/comment rulemaking. Here one office is issuing a ruling letter – there is no formal rulemaking or adjudication and no informal rulemaking

· If it’s an informal action without binding legal effect (no notice/comment rule, no formal adjudication)

· Is this right and does this make sense?

· What is the consequence of not deferring to the agency? Who then decides what the statute means?

· The courts decide what the statute means – and thus the agency will be reluctant to give informal guidance in the beginning

· What is the consequence of judicial authority? Can that change over time?  No.  Part of the consequence.  Part of the way we think about law is that the judicial interpretation of a statute is what the statute means

· Under Chevron, we’re seeing a range of interpretation of statute – and there can be back and forth about the meaning, and it can shift

· But if a court were to have a shifting view, that would be completely inconsistent with the way we think about the rule of law and judicial interpretation

· So we see the space for agencies to take that kind of consideration into account

· Similarly, it is a lot easier for agencies applying their expertise to see that the world has changed; but once a court has found a meaning, it is very hard to convince a later court that the world has changed and the statute should change

· This is what Scalia is talking about when he talks about the “ossification of federal law” – what the court says is the law will be the law forever, beyond the power of the agency to change, even through rulemaking

· This is against Chevron’s “play in the joints”

· If Chevron is about agency expertise, it doesn’t seem clear that there is less in an informal decision. However, things like the openness of the process, deliberateness of decision (process-based qualifications) – so one interesting question is whether the process-based qualifications should affect the level of Chevron deference?  What are the reasons for Chevron deference in the first place?

· If agencies are going to want Chevron deference, they’re now going to use greater formality in the rulemaking process – maybe even doing informal rulemaking, which is cumbersome

· So part of what Scalia is doing is saying this is yet another way in which courts force agencies to act less efficiently, formally, and expeditiously

· Does it make sense to make this more complex? Is Scalia right that this is a huge change?  How messy does this make administrative law?

· Barron and Kagan Excerpt:

· There is some intuition in Mead makes sense, but the court hasn’t figured it out properly

· What ought to matter is how high up the policy comes from – and how authoritative a commitment it is

· If this is a low-level case, it doesn’t have the weight of the agency behind it and shouldn’t get the deference

· “We contend that the deference question should turn on a different feature of agency process, traditionally ignored in administrative law doctrine and scholarship – that is, the position in the agency hierarchy of the person assuming responsibility for the administrative decision. More briefly said, the Court should refocus its inquiry from the ‘how’ to the ‘who’ of administrative decision making. If the congressional delegatee of the relevant statutory grant of authority takes personal responsibility for the decision, then the agency should command obeisance, within the broad bounds of reasonableness, in resolving statutory ambiguity; if she does not, then the judiciary should render the ultimate interpretive decision. This agency non-delegation principle serves values familiar from the Congressional brand of doctrine, as well as from Chevron itself: by offering incentive for taking responsibility”

· This is about accountability – political accountability 

· Kagan is always about hierarchical accountability (ha ha)

· If you don’t get Chevron, you get Skidmore
· Skidmore Deference

· Legal deference vs. argumentative deference

· When a district court has a Supreme Court opinion, it has to give it legal deference/authority; when a district court is looking at a case that other district courts opinions, the other district court judge will follow if the reasons make sense – so it’s not as if it is a blank slate – you look at the arguments, etc., and if they seem persuasive, you might accept them

· So take a letter ruling that has no reasoning, and under Skidmore it will get no deference; but if the agency’s informal action has a lot of argument, reasoning, etc., then that might get deference

· So Souter is saying that they’ll get Skidmore which is not deference – it’s how persuasive are the arguments and contextual features

V. The Availability of Judicial Review

· Whether the decision is reviewable at all

· Jaffe quote: The availability of judicial review is the necessary condition, psychologically if not logically, of an administrative system that purports to be legitimate or valid.

· Need feel of court presence, otherwise other things feel too threatening

· xxx

· Reviewability is a question of the two exceptions:

a. Presumption of Reviewability

· Abbott Laboratories v. Gardner, 1967, p. 1182

· Important thing to take from the case is that the court says that there is a general presumption that agency action is reviewable unless there is clear and convincing evidence that Congress intended to cut off agency action

· Basis for the view that there is a presumption for judicial review:

· APA itself doesn’t say that, it just has its provisions

· But the presumption does seem to be supported by the statutes and the APA’s history and purposes

· This statute is meant to bring more regularity, judicial oversight, and procedure after the experience of the New Deal – and the statute was a battleground between aggressive New Dealer’s and critics of the administrative law state, including many lawyers who saw judicial control as Jaffe’s indispensable security – and so the statute that emerges, the APA, is an acceptance of the fundamental fact of the administrative state (it blesses and legitimates it) but it imposes a real structure of judicial review – thus that whole project supports a presumption of reviewability

· There is also reason to think that there is a Constitutional basis for this presumption that generally agency actions are reviewable – there are interesting Constitutional questions about whether, if Congress tries to cut off your right to get to court, whether there is some context in which it might be Unconstitutional

· One context that reverses that presumption: 

· Heckler v. Chaney, 1985, p. 1218

· Death row inmates who were going to die by lethal injection who petitioned the FDA saying that the drugs which had been FDA approved for other purposes weren’t approved for this purpose (and that there were negative effects)

· When it comes to an agency’s refusal to act, than the presumption of reviewability is reversed – and there is no presumption of review for the failure of an agency to act

· Does the APA itself have anything to say about whether inaction or action should be treated differently? (this relates to efforts to initiate rulemaking)

· Justifications for fundamental difference in treatment:

· There is no coercion  

· Action targets small groups of individuals, but inaction affects broad groups – going back to Londoner – when an agency fails to act, other political mechanisms might step in

· There might actually be a Constitutional problem with courts compelling agencies to act: agencies e.g. prosecutors have a lot of discretion to take care about faithful execution of the law, and maybe there’s some interference with that Article II power of the executive branch if courts force it to act one way or the other

· Prudential reasons for leaving these judgments with agencies: courts don’t control budgets, know other priorities, etc. It’s wiser and a better system if inaction is left unreviewed
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· Pildes’ case was granted cert. by Supreme Court 

· Returning to last topic: when judicial review of what agencies do will be taken off the table altogether – content, structure, scope of review are irrelevant outside of relevant legal structure and court’s permitting review in that context

· Jaffe: review as psychological if not logical precondition

· Other possible mechanisms: political oversight, executive oversight, could logically replace the review, but in the american psyche, it seems that judicial review is psychologically critical

· And you see the force of this idea reflected in the very strong presumption that was created in Abbott Labs, in favor of the reviewability of the actions of administrative agencies: Abbott Labs. Stands for the presumption under the APA that agency action is reviewable – and the presumption can only be overcome by clear and convincing evidence that the statute was designed to keep the courts out of the review process

· Where does this presumption come from? Not directly from the APA. It comes from the judicial sense of the Constitutional sense of the importance of the court being there and overseeing, particularly with broad delegation power to agencies

· What we focus on are the limited contexts where, despite the presumption, judicial review is precluded and what the agency is doing is not overseeable by the courts. Overriding framework:

· Does the statute being implemented by the agency expressly preclude judicial review?  (lots of disagreement about what “expressly” means or has to mean)

· Does the statute being implemented explicitly preclude judicial review?  

· Is judicial review nonetheless precluded (even without the first two prongs: express or implicit preclusion) by more general considerations – which might have to do with things like the history of oversight or non-oversight of the questions at issue, or with decisions about relative institutional competence (kind of matter appropriate for courts or not)?  And we’ll unpack this category a little bit.  This is where we start in making sense of these issues when we talk about Heckler v. Chaney
· Heckler v. Chaney

· Abbott Labs. Establish the supposedly strong presumption for judicial review – and this case stands for the “presumption of nonreviewability” for agency decisions about non-enforcement of statutes

· This may be the most important example of the 3rd category

· Look at §701(a) (1) and (a) (2): judicial precluded where there is no law to apply (a)(2) or where the statutes preclude judicial review (a)(1) ( this is (a)(2): no law to apply

· Heckler is an odd context: death row inmates petitioning FDA

· FDA denies the position

· DC Circuit holds it reviewable and finds that the FDA decision was arbitrary/capricious (there wasn’t a sufficient reason not to adopt the rulemaking to look into this question)

· Supreme Court unanimously reverses but with some difference about how the issue ought to be treated

· General presumption that agency inaction is not reviewable: last time Pildes gave us four reasons for this

· 1) No governmental coercion in cases of agency inaction (unlike agency action) – so there’s less need for review because coercive governmental power is not being deployed on regulated actors

· Convincing?  Goes to underlying issue about administrative state: is government acting coercively only when it interviews in the status quo established by the background rules. One response: whole administrative state is a reflection of the view that the common law/background is a reflection of government decision making, that the status quo itself can be damaging, and that we need regulation to change the status quo – and there is no reason to deem as coercive only in those cases where the government is intervening in some prior baseline; As a general matter, this is privileging the status quo and that is troubling coercion

· 2) In cases of agency action, there may be a small number of actors who are targeted by the agency action, but when an agency fails to act – there is likely a broad class of people with interest in having the agency act who are affected: and since the victim group is broader and more general, there is a political remedy for the inaction – the failure to act hurts broad groups who can fight back – more ready invocation of political forums

· Convincing? Maybe agency inaction shows a failure of political action in the first place; but is mobilization in front of an agency different it from of that in front of the political: agency might be bureaucratic, but you can go to the people who have the power over the agency and they have to listen to you; here prison inmates don’t have political power; what about if we differentiate between whether there are small numbers of people or not – should we vary this context by context?; isn’t there an opposite incentive problem with mobilization: smaller groups mobilize better – collective action critique (a lot of people affected might not be effective mobilization); maybe this is only important when there is a pattern – that we’re looking for a pattern of inaction

· 3) Article II problem in compelling agencies to take affirmative action to enforce statutes  (e.g. looking at this akin to forcing prosecutor action – courts can’t impose their own judgments about exercise of discretion in enforcing the law); more strongly, deciding how to execute laws is a core power of the executive branch, and if courts are trying to control this, then that would interfere with a core function of the executive branch  

· This view is fairly widely shared; however, from this starting point – would it be just as threatening for courts to order agencies to enforce statutes?

· Difference in very broad mandate of prosecutors vs. smaller mandate of agencies?

· Are agencies providing core executive functions?  It’s hard to see administrators as sacrosanct as prosecutors – the function is not nearly as core; and this might give the agency too much independence in a way that even could be troubling under the delegation doctrine, again (vs. other extreme: Congress can order them to make a law; Court can’t order Congress to legislate under Article I, so why would they be able to do same for Article II?)

· Does this make regulated parties better able to get review than those who might be meant to benefit?  What would justify this? – that’s what we’re looking at

· 4) Pragmatic: there are prudential reasons why courts should leave enforcement to agencies: e.g., difficult of setting priorities, allocating budget, hard to look at one decision in isolation, etc.

· Pildes thinks this is the strongest reason why inaction might be different than inaction

· But is the right thing to erect a presumption against reviewability – or should courts just take these things into account when they decide whether they should force action

· Marshall believes the FDA’s action is sustainable – but he thinks the presumption against reviewability is wrong, and they should review, but then he finds it plausible on the merits because of all the practical considerations  (resource devotion, etc., can all be done on the merits)

· Shouldn’t there at least be review to make sure there is some kind of credible, or legitimate motivation – very easy standard, e.g., rational basis

· Similar to Professional Pilots – would endorse Marshall discretion on the merits, but would give some room for review

· What about the worry that the Supreme Court will be policing the entire federal government?  Maybe one concern is that the court can’t police everything, so the presumption is non-reviewable unless you really can find a compelling circumstance 

· Is there a question of how broadly or narrowly the courts end up reading the presumption of nonreviewability? In fact, the lower courts have treated Heckler in a very narrowing way: have tended to say that there are a number of circumstances in which this has been overcome, e.g.:

· A) If agencies says they don’t have jurisdiction or authority over the subject, that can be reviewed

· Jurisdiction is a straight legal question – this is not agency discretion about resources, priorities, etc. – this is a legal interpretation of scope of authority; so if agency says that, they’re reviewed

· B) Farmworker Justice Fund, Inc. v. Brock, 1987, DC, p. 1221: Judge Williams (former administrative law prof) argues that in the rulemaking case – where the agencies refuses to make rulemaking, then Heckler doesn’t apply in that context: the priorities, budget, etc. stuff makes sense in one-shot decision-making/enforcement, but when the challenge is to a broad rulemaking decision (e.g. Professional Pilots), then that should be reviewable

· What would be the distinction with broad rulemaking? Does this implicate legal questions more than one-shot enforcement? That might be part of it; there is also a sense that rulemaking is less often, and maybe there is more of a call for judicial oversight because it’s like legislation and policy-making

· C) If the claim is that the agency is abdicating its responsibility (pattern of inaction, e.g. BLM case in 10th Circuit) – if you argue that there is a pattern like that, then the courts will also review the action despite Heckler – court will still give deference to the agency’s relevant circumstances, but the pattern is treated differently

· So even though Heckler establishes the presumption of nonreviewability, there are a lot of carved out categories where review is carved out, and the Supreme Court up until now hasn’t taken any of those cases (though this year it has taken a pattern case – where the lower court did require action – the Supreme Court is now taking that on)

· So you might view Heckler where the court is determined to limit review: they were provoked not just by the DC’s decision to review, but also by their denying it ideologically

· Brennan had also listed categories where he would allow review, and the lower courts have kind of taken that as permission – most courts have followed this

· So the good news is that the exceptions are carved out

b. Statutory Preclusion of Review

c. Committed to Agency Discretion

· 701(a)(2) says this chapter applies except to agency action is committed to agency discretion by law

· 701(a)(2): Committed to Agency Discretion by Law

· e.g. Presidential pardon decision – president has power by law and there are no standards or legal constraints – so it’s not reviewable

· There’s a tension between this decision and other parts of the APA because courts can review acency action that’s an abuse of discretion (706), so how can it be that on the one hand, there’s a commitment of action to agency discretion but the courts can overturn action that’s an abuse of discretion. How do these two provisions get reconciled?

· Courts have said that the presumption is that exercise of discretion by agency is reviewable for abuse of discretion UNLESS there are a certain set of circumstances; What are the circumstances?  That’s Heckler.  Because agency in action (because of priority, resources, etc.) than that general area committed to agency discretion

· So generally agency discretion is reviewable unless the court judgment is not appropriate such as in the Heckler case

· Webster v. Doe, 1988, 1209

· No Law to Apply Context

· Webster fired from CIA for being gay. Challenges firing on both statutory grounds of vilating the APA and Constitutional grounds. We’ll focus on the statutory

· Look at the statute that they’re supposed to be enforcing – and it says “when he deems it necessary or desirable”

· Court says that the claim is unreviewable because there is No law to apply here (to evaluate the firing)

· Statute says he can fire anyone Deems necessary; the court says that the statute gives the CIA director power to fire employees for whatever reasons without being subject to judicial review. This is a discretionary act.

· How does this not violate the delegation doctrine if there is no law to apply?

· It might be the type of decision that is driving this – it doesn’t look like delegation problem, it looks like an employment decision

· What if it was re: reporting director for taking a bribe? You would frame things in that there is no possible way that it gives him that kind of discretion – making clear that there is discretion

· We learn that whether there is law to apply can’t be answered completely in the abstract – you need to look at the claim in the case and test it against the statute. So the real question here is whether there is a legal standard against which the courts can measure the claim that’s being made in the particular case. You can imagine the court saying that there is lots of discretion but it is within the bounds of credible judgment
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· Preclusion of judicial review and how the APA deals with that and interprets the relevant APA provisions

· 706(a)(2) yesterday: no judicial review when it is given to agency discretion by law

· The other provision is 701(a)(1), which is organized and focused on the Block case, p. 1188 – when statutes preclude review then the APA doesn’t apply

· What does this mean? Before Block we would have said it was very hard for Congress to preclude review of administrative action – Abbott Labs stood for that (only overcome by clear and convincing evidence); and to see how strong that presumption is, we looked at note cases where Congress almost expressly seems to preclude judicial review (e.g. veteran benefits, medicare issues) and we see how stubborn and defiant the courts are in finding ways to creatively read the statutes so that they don’t quite preclude judicial review – and these are statutes where Congress expressly says something to try to take the courts out of the picture

· And when you put together those cases (where they try to expressly preclude the review), it seems to Pildes you can identify a pattern: if the plaintiff is raising a Constitutional claim about what an administrative agency has done, then no matter how much the statute seems to expressly preclude judicial review, the court will almost always find a way to conclude that the statute does not preclude it (this happens in Webster), and that is very typical

· So the extent to which statutes even expressly designed to preclude review, there is still almost a rock-solid presumption of review for Constitutional claims – this is because there is a background issue that there are Constitutional issues if Congress was trying to tell the courts that they couldn’t hear a Constitutional claim: there are such serious issues in trying to close the doors to the courts, that the court avoids it but always allows review

· Secondly, when you start looking at the law cases, it seems that the courts are less willing to find review precluded when the challenge is to a rule (broad policymaking) as opposed to an individual adjudication; less willing to preclude when rule-making or policy-making

· The obvious reasons behind that are the long-term significance

· Third, less willing to preclude when it is a legal matter – a question of law or legal interpretation (as opposed to a challenge of fact-finding)

· We see this division many places in administrative law

· Bottom of the hierarchy are questions of fact that are decided by agencies – the courts are much more willing to find that statutes preclude judicial review of what an agency has done in a matter of finding

· So when you ask when judicial review is precluded – it rests on how courts read statutes; and that is guided by this hierarchy of values of what must be judicially precluded and what can be left to the agency

· The problem under cases like Block or Bowen is that you’re dealing with statutes that don’t expressly preclude judicial review – statutes that might implicitly preclude judicial review

· Before Block we thought that courts would almost never find a statute to implicitly preclude judicial review – we get this from the ones where it is expressly precluded and the court is still so reluctant

· So this Block case came as a shock when the review was precluded unanimously under the statute in the 80’s

· The statute is a remnant of the New Deal: Agricultural Marketing Agreement Act – designed for federal government to set minimum prices in the dairy industry: idea was to get milk producers and milk handlers and find a price agreement for the government to endorse

· Designed to protect consumers in an indirect way: way to stop spiraling down prices is to use government to stabilize industries – so consumers will eventually benefit

· Dispute here: Secretary of Agriculture has to figure out how to deal with re-constituted milk – he’s classified at a level with higher price than consumer advocates want; they’ve petitioned the agency to change it and the secretary says no and won’t look into it

· Shocking Conclusion: this whole statutory scheme precludes judicial review of any claim (whether they’re right or wrong on the merits is not for the court to say)  

· Doctrine: Under Abbott Labs they had required “clear and convincing evidence” of intent to preclude – and most people think that’s not present here – and even in the language of the opinion it says review is precluded if it’s “fairly discernable” in the statutory scheme: and “clear and convincing is a useful reminder” but it’s not really a strict evidentiary test ( this is a real softening up of the standard; they don’t overrule Abbott Labs, but they say you just read the statute and find the best reading and that’s good enough

· Actual statute: a lot to be said for the conclusion the court reaches:

· First, the statute is not designed really to benefit consumers – it is to protect the industry (handlers and producers) and it sets up the negotiation

· Second, what if this was brought by the handlers? Under the statute, there is a huge process to challenge the result – and if they had run to court they would be thrown out without completion of the exhaustive process; so here the consumer group is trying to circumvent the statutory scheme

· The court says the statute sets up the structure for the handlers, producers – requires them to exhaust their administrative remedies, therefore the best implication is that Congress wouldn’t have wanted some third group to be able to circumvent the statute and undermine it

· So looking at the scheme at the whole and understanding its purpose, the court says, it would make no sense to set up this complicated scheme and then have consumers be able to bypass all that and activate the courts 

· So is this a signal of radical change in the law of administrative review?

· 701(a)(1) meaning changed

· Canon of Interpretation in Latin: express inclusion of one thing in a statute must reflect an intent to not include things that weren’t included: so if Congress explicitly set up a dispute resolution process within the agency, then they must have intended not to allow others to bypass it

· This canon is easily manipulated and might not be persuasive in many contexts (didn’t think of alternative, not important enough to address) – but it does seem to carry weight in this case – it makes sense

· This opened up anxieties about whether there would be a total change of judicial review

· 4 years later the Supreme Court took and decided unanimously Bowen, p. 1192, and came out exactly the other way

· Bowen v. Michigan Academy of Family Physicians, 1986, p. 1192

· Reimbursements under Medicare – medicare paid a higher rate to board-certified physicians than to non-certified and the non-certified sue and challenge, and the secretary says no judicial review 

· Secretary Argument was that there were two parts of the statute, and under Part A there are dispute resolutions; under Part B there are things about some hearings, but nothing about judicial review ( so under the same philosophy in Latin they think it’s precluded

· Court says the Latin has no place here, the issue of judicial review is too important and the court finds for judicial review: citing Marbury v. Madison about the centrality of judicial review in the rule of law, etc., and basically do an about-face from Block and seem to suggest that Block is not a change in the judicial review of agency action and that there are serious Constitutional issues connected even to Marbury and that therefore they won’t read statutes very readily to implicitly preclude review

· What differs between Bowen and Block?

· This seems to be a broad consideration – to say that there’s no judicial review to huge sectors of medicare reimbursement would be a pretty dramatic conclusion which is not consistent with American regulatory structure where all policy has judicial review, and maybe the Block question was narrower with less sweeping implications

· Pildes thinks the argument about the statute in Block is a pretty strong argument – that it’s inconsistent with the scheme – and it doesn’t seem as strong here to come to that conclusion; but these two combined have created a bit of a mess

· So before these two Abbott Labs. Made this really clear: very difficult to deny review, then Block muddies the waters, and now Bowen might imply that Block was just a fluke

· The lower courts, however, have been in some confusion about this

· But it is these three that define the line

· One possibility is that Block is an anomaly with no general significant

· Another view is that it suggest more openness to arguments that the best reading is that they might preclude judicial review if you can make a convincing case even absent clear and convincing evidence that Congress very specifically gets the courts out of the picture

· Comparative Perspective with International Law

· Adversarial legalism is distinctly American: other countries are more cooperative and less legalistic

· The systems look extremely different 

· What accounts for the differences?

· Structure of political institutions

· Our separated powers are used to separating powers: government power is fragmented and there is systemic distrust of government authority. There are so many different points of entry there are also many places where politics can come up and pressure mobilized

· In parliamentary systems, legislature and executive are controlled by the same party – there is no constant conflict

· Consequence: fragile authority

· Basic design of political institutions generates incentives and mobilization that affects what the government institutions can do and how they can operate

· Cultural differences 

· American culture historically and certainly in the 20th Century has been more distrustful of all authority – government and other (experts, etc)

· Three-hour in-class exam, open materials

· Pildes normally does a mix of issue-spotter and open-ended (he has not written the exam yet, so he won’t make any guarantee as to content here); given the size of the class, however, he’s more likely to ask questions in the nature of a hypothetical/issue-spotting, because he thinks it produces more consistent grading in a class this size

· Some may be hour-long issue-spotters, there may be some shorter questions as well

· Definitely be familiar with the APA, and know the specific portions of the statute (e.g. cite the statute portion, rather than just the statute)

· We’re responsible for everything that has been assigned, in terms of reading, but the things he’s emphasized in class are those that he’s focused on

