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· The Place of Agencies in American Government
· The Administrative State: Critique & Defense (pg. 7-34)
· Administrative agencies are all operating units of government except for the constitutionality established roles of the President, Courts, and Legislature
· While almost all government action besides those constitutionality assigned is considered administrative action, there are some exceptions (Air Force ordering jets, foreign policy in the Middle East)
· Administrative agencies are created by statute (the “organic” statute) by Congress – this statute determines the agency’s scope, role, and how it’s structure
· Congress can determine whether the appointees can be removed for any reason or only “by cause”
· Some of the benefits of agencies:
·  They contribute to social welfare by creating more layers of thought to analyze decisions & communicate the results
· They increase the transparency of government and providing more opportunities for participation
· They reduce political arbitrariness in the distribution of benefits/burdens
· They are more flexible & can act quicker than the legislative process
· Robert Rabin TA \l "Robert Rabin" \s "Robert Rabin" \c 13 : Federal Regulation in Historical Perspective
· The New Deal inspired an era of increased federal responsibility for services & economic security – the response for this was the creation of vast administrative agencies
· However, the development of agencies was driven by self-reform and interest groups – therefore, agencies are ripe with ambiguity & the courts have “provided an uncharitable reception to new regulatory reform movements”
· The Roosevelt administration created the APA but there have been two persistent criticisms:
· Not enough procedural rights (Charles Reich TA \l "Charles Reich" \s "Charles Reich" \c 13  – The New Property)
· Also, there was not enough of a long-term planning; rather, the APA evolved merely through ad hoc decision-making (Henry Friendly TA \l "Henry Friendly" \s "Henry Friendly" \c 13 )
· While the legitimacy of regulation is not questioned, there is no consistent approach to controlling agency discretion
· Elena Kagan TA \l "Elena Kagan" \s "Elena Kagan" \c 13 : Presidential Administration
· The Clinton administration used administrative agencies to enact domestic policy goals
· “If Reagan & Bush showed that presidential supervision could thwart regulators intent on regulating no matter what the cost, Clinton showed that presidential supervision could jolt into action bureaucrats suffering from bureaucratic inertia in the face of unmet needs and challenges.”
· Alternatives to the Administrative State:
· We could use statutory law like the UCC - This would avoid our fears of delegating too much power, but it wouldn’t be as responsive & as flexible
· Alternatively, we could have a common law regime like product liability law and let courts enact administrative law – this would be too messy in terms of separation of powers
· Steven Croley TA \l "Steven Croley" \s "Steven Croley" \c 13 : Theories of Regulation
· There are four theories of regulation:
· Public choice (treating regulators as economic actors in a market)

· Neopluralist (regulation as the outcome of competing group interests)

· Public Interest (regulation as ameliorative public response to market failures)

· Civic Republicanism (regulation as the product of collective deliberation about goals & values)
· Some perspectives on administrative law

· Felix Frankfuter TA \l "Felix Frankfuter" \s "Felix Frankfuter" \c 13  – agencies are charged with filling in the gaps of policy – “The details are the essence, as they define the contours”

· James Landis TA \l "James Landis" \s "James Landis" \c 13  – administrative agencies are inevitable in light of growing industrialism, rise in democracy, and growing dependence on the government

· James Freedman TA \l "James Freedman" \s "James Freedman" \c 13  – most people challenge the legitimacy of the administrative agency state; this can be counteracted by showing that agencies are indispensable, accountable, effective & fair
· Christopher Edley TA \l "Christopher Edley" \s "Christopher Edley" \c 13  - The administrative state is inevitable because of the ever-lengthening agenda of complex public policy problems & institutional limitations on legislatures
· Problem is that this eviscerates the separation of powers – allowing a judge to oversee this does not remedy the problem because it simply replaces the objectionable discretion of the administrator with the objectionable discretion of the judge
· Jerry Mashaw & David Harfst TA \l "Jerry Mashaw & David Harfst" \s "Jerry Mashaw & David Harfst" \c 13  – the legal culture of judicial review, separation of powers and federalism explains why agencies have taken their current form

· Cynthia Farina TA \l "Cynthia Farina" \s "Cynthia Farina" \c 13  - Each institution is unique & we must come to terms with the ugliness of democracy.  This is an adaptive inquiry into the optimal form for institutions that hold legitimating potential
· Arguments for and against agencies
· In favor of agencies:

· They are flexible & more adaptive than Congress

· They have more expertise since they specialize in certain areas, have time to spend on the issue & have access to information

· Somewhat insulated from politics

· Against agency power:

· Fear of tyranny of power

· We’re delegating power away from the branches entrusted with power to others (non-delegation problems)

· While politics is time-consuming, it imposes a “sober second thought”

· Arguments for and against judicial review

· In favor of judicial review:

· Ensures procedural due process

· This transparent & effective appeals process prevents arbitrariness 

· Ensures extra oversight

· Against judicial review:

· This might just replace the discretion of the administration with the discretion of the judge – Christopher Edley

· We think agencies are expert – this might dilute the expertise argument
· The Constitutional Provision of Administrative Agencies

· Delegation of Legislative Power

· The Evolution of the Nondelegation Doctrine (pg. 102-112; 66-77)

· Some theories on the development of agencies & delegating power to them
· Gary Lawson TA \l "Gary Lawson" \s "Gary Lawson" \c 13 : The Rise & the Rise of the Administrative State:
· There are several problems with the administrative state, including: (1) the death of limited government; (2) death of the non-delegation doctrine; (3) death of the unitary executive; (4) death of the independent judiciary since decision is made by partial decision-makers; (5) death of separation of powers since agencies are given lots of powers
· Bruce Ackerman TA \l "Bruce Ackerman" \s "Bruce Ackerman" \c 13 : Discovering the Constitution:
· The New Deal was a form of constitutional politics in that it was an extraordinary time for fundamental constitutional initiative
· We cannot explain it by the literal terms of the Constitution – rather, we have to just accept the changes of the time
· Peter Strauss: Separation of Powers and the Fourth Branch
· We should look at this from the perspective of “separation of functions” rather than separation of powers

· Administrative agencies are an inferior part of government that assist all three branches & are subject to control by all organizations

· The courts initially adopted two theories to deal with delegation of power

· The first was the idea that delegation didn’t occur if the person delegated power was merely ascertaining the circumstances & applying legal circumstances if the circumstances were triggered

· This was the contingency rationale

· This was not tenable since Congress can’t articulate each contingency & the rejection of the idea that the President is merely a fact-finder

· The second theory is that no excessive delegation occurs when an agency or actor is merely filling in the details (this was first articulated in Wayman v. Southard TA \l "Wayman v. Southard" \s "Wayman v. Southard" \c 1 )
· In J. W. Hampton v. US TA \l "J. W. Hampton v. US" \s "J. W. Hampton v. US" \c 1 , the Court went further in declaring that Congress must include an intelligible principle to aid the delegation of authority

· In the evolution of delegation, the Court has followed a predictable historical pattern:

· In Pre-New Deal circumstances, the Court sometimes rejected delegation to agencies

· For example, in A.L.A. Schechter Poultry Corp v. US TA \l "A.L.A. Schechter Poultry Corp v. US" \s "A.L.A. Schechter Poultry Corp v. US" \c 1 , the Court rejected delegation to impose fair competition guidelines

· However, after the New Deal, the Court became very deferential of delegation to administrative agencies
· In Yakus v. United States TA \l "Yakus v. United States" \s "Yakus v. United States" \c 1 , the Court gave the agency a wide degree of discretion and noted that the will of Congress should be effectuated – delegation problems should not hamper that goal

· In Kent v. Dulles TA \l "Kent v. Dulles" \s "Kent v. Dulles" \c 1 , the Court adopted a strategy of interpreting statutes to avoid non-delegation problems; this is the clear statement rule where Congress must clearly express their interest in delegating power

· Recent jurisprudence has continued this deference to administrative agency delegation

· In Mistretta v. US TA \l "Mistretta v. US" \s "Mistretta v. US" \c 1 , the Court rejected a delegation argument challenge to the sentencing commission – there, the Court focused on whether the delegation led to either the “encroachment or aggrandizement” of any branch

· Similarly, in Loving v. US TA \l "Loving v. US" \s "Loving v. US" \c 1 , delegation to the President to determine when capital punishment could be imposed was deemed appropriate - the Court noted that there is no absolute rule against Congress delegation of authority
· Contemporary Nondelegation Arguments (pg. 38-62)

· Whitman v. American Trucking Association TA \l "Whitman v. American Trucking Association" \s "Whitman v. American Trucking Association" \c 1 : The EPA was told to set an ambient pollution standard.  The Trucking Association argued that this standard was too nebulous of a delegation and therefore should be invalidated. 
· Rule: The courts have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law.  A certain degree of discretion, and thus of lawmaking, inheres in most executive or judicial action
· Application: Delegation of power can be challenged but a wide discretion is afforded to delegation questions; the Court will largely ensure that Congress has given some intelligible principle
· Judge Tatel’s dissent in the initial lower court case highlights the fact that the Supreme Court has previously sustained agency delegation that is as broad & vague (such as “public convenience, interest, or necessity requires” and “just and reasonable rates”).  As well, all that the Constitution requires is that Congress articulate intelligible principles
· Justice Thomas’ concurrence suggests that he’d be willing to revisit the “intelligible principle” concept altogether to see whether that’s an adequate check on delegation of power
· A challenge to an agency’s construction cannot center on the wisdom of the agency’s policy, rather it must center instead on an unconstitutional delegation of this construction
· Arguments For and Against Rigorous Delegation Enforcement

· In favor of rigorous enforcement
· The legislative cannot transfer the power of making laws to any other hands.  People cannot be bound by any laws but such as are enacted by those, whom they have chosen and authorized to make laws for them – John Locke TA \l "John Locke" \s "John Locke" \c 13 , Second Treatise of Civil Government
· We don’t want the tyranny of one branch; we recognize the separation of powers doctrine to thwart any problems
· Against rigorous enforcement
· A test that looks at encroachment/aggrandizement recognizes the separation of functions test, as opposed to the more rigid (and, correspondingly, less useful) separation of powers test
· We want to allow Congress to effectuate their mission by allowing them to delegate issues to those people that are most familiar with the issues (expertise argument)
· Governmental functions should not be so rigid; we should look at this as a matter of degree like Justice Scalia suggested in Mistretta
· Agency Adjudication & Article III (pg. 118-138)

· While Article III of the Constitution says that the judiciary will adjudicate disputes, Congress has created a set of administrative adjudicative procedures to implement new doctrines (such as the workers’ compensation board)
· The two biggest differences between Article III courts & agency adjudication is that Article III courts have life tenure & protection against salary diminution whereas agency adjudicative officials are experts in one particular topic
· Commodity Futures Trading Commission v. Schor TA \l "Commodity Futures Trading Commission v. Schor" \s "Commodity Futures Trading Commission v. Schor" \c 1  (pg. 121): Congress created the Commodity Exchange Commission to hear disputes related to these commodity exchanges; this commission also had power to hear counterclaims, as well, though.  The petitioner argued this violated the Article III requirement of the Constitution.

· Rule: When settling private right (private citizen versus another citizen) disputes, Congress cannot create a non-Article III court.  When it’s a public right (the US government is one party), then a non-Article III Court might be appropriate.  When determining whether an administrative adjudication is usurping the powers of the federal judiciary, the Supreme Court looks at (1) whether the essential attributes of judicial power are reserved to Article III courts; (2) the extent to which the non-article III forum exercises the range of jurisdiction & powers normally vested only in Article III courts; (3) the origins & importance of the rights to be adjudicated; (4) the concerns that drove Congress to depart from the requirements of Article III
· Application: This Congressional scheme does not violate the principles of the Constitution since it does not intrude on the province of the Article III judiciary.  The right to hear counterclaims is ancillary to the more fundamental power to hear specific public rights disputes & therefore isn’t unconstitutional.
· The public rights doctrine reflects an understanding that the danger of encroaching on the judicial powers is less than when private rights are relegated as an initial matter to administrative agency.  
· The first case to establish this public/private rights distinction was Crowell v. Benson TA \l "Crowell v. Benson" \s "Crowell v. Benson" \c 1  where the Court held that the Constitution requires an Article III court adjudication for private right disputes.
· However, “The mode of determining matters of [public rights are] completely within congressional control.  Congress may reserve to itself the power to decide, may delegate that power to executive officers, or may summit it to judicial tribunals.”
· In Northern Pipeline Construction v. Marathon Pipe Line TA \l "Northern Pipeline Construction v. Marathon Pipe Line" \s "Northern Pipeline Construction v. Marathon Pipe Line" \c 1 , the Court held that the Congressionally created bankruptcy courts were unconstitutional because public rights disputes necessarily involve the government as one party – this was a highly formalistic opinion

· Justice White’s dissent was functionalist & said that constitutional law questions of this sort “can no longer be answered by looking only to the constitutional text.”
· However, this formalistic distinction might not carry the day.  In Thomas v. Union Carbide Agricultural Products TA \l "Thomas v. Union Carbide Agricultural Products" \s "Thomas v. Union Carbide Agricultural Products" \c 1 , Justice O’Connor wrote that “Congress… may create a seemingly private right that is so closely integrated into a public regulatory scheme as to be a matter appropriate for agency resolution with limited involvement by the Article III judiciary”
· There, the EPA set a rule that companies had to share their environmental effects survey with other companies – the Court upheld this rule 
· This might look at the public right interest from a “relatedness” perspective rather than a “per se” requirement
· Scalia has attacked this type of position – see his concurrence in Granfinanceiera, S.A. v. Paul Nordberg TA \l "Granfinanceiera, S.A. v. Paul Nordberg" \s "Granfinanceiera, S.A. v. Paul Nordberg" \c 1  where he argued that the US government must be a party to have a public rights case

· Also, similar to Thomas is Atlas Roofing Co v. Occupational Safety & Health Review Commission TA \l "Atlas Roofing Co v. Occupational Safety & Health Review Commission" \s "Atlas Roofing Co v. Occupational Safety & Health Review Commission" \c 1  where the Court held that that public rights cases do not the Seventh Amendment’s provision for a jury when the administrative forum would be incompatible with a jury trial
· “Congress is not required to choke the already crowded federal courts with new types of litigation or prevented from committing some new types of litigation to administrative agencies with special competence in the relevant field.”
· Separation of Powers & Political Control of the Administration
· Appointment & Removal Powers (pg. 138-176)

· Myers v. United States TA \l "Myers v. United States" \s "Myers v. United States" \c 1  (pg. 143): Myers was a postmaster in Oregon who the President wanted to remove; the debate centered on whether the President must have “cause” to terminate this agency official’s position
· Rule:  The president’s selection of administrative officers is essential to the execution of the laws and, therefore, the president must have the power of removing those for whom he cannot continue to be responsible.
· Application: Myers can be removed by the President for any reason; there is no requirement that there must be “cause.”  Inferentially, this power is given to department heads to fire subordinates since department heads work directly for the President
· Since the President has the facts to determine whether he can trust his subordinates, he is better positioned than the Senate to have the power to remove the official for practical reasons. 

· The President must be able to place in each member of his administrative officers the faith implicit in the office & must be able to file charges & submit them to the consideration of these officers
· This unfettered removal power has been substantially curtailed since the days of Myers, though.

· Legislatively, the Lloyd-LaFollette Act said that no person could be removed except for such cause as will promote the efficiency of said service & for reasons given in writing
· Judicially, in US v. Perkins TA \l "US v. Perkins" \s "US v. Perkins" \c 1 , the Court held that Congress may limit & restrict the power of removal as it deems best for the public interest.  The constitutional authority in congress to vest the appointment implies authority to limit, restrict & regulate the removal by such laws as Congress may enact in relation to the officers so appointed
· Humphrey’s Executor v. United States TA \l "Humphrey’s Executor v. United States" \s "Humphrey’s Executor v. United States" \c 1  (pg. 153):  Roosevelt asked for one of the FTC commissioners to resign so that the President could most effectively carry out the missions.  The FTC was created to have a group of experienced people with knowledge of the practical affairs of industry.  Congress created the FTC so that it would be independent of any department of government
· Rule:  Whether the power of the President to remove an officer shall prevail over the authority of Congress to condition the power by fixing a definite term & precluding a removal except for cause will depend upon the character of the office

· Application: Roosevelt cannot remove this FTC commissioner because Congress intended the office to be independent and free from politics

· The test articulated in Humphrey’s Executor looks at the character of the office – if Congress intended it to be independent, then the President must have cause to remove an agency head

· This test is not always easy.  Consider Weiner v. United States TA \l "Weiner v. United States" \s "Weiner v. United States" \c 1  where the court held that Eisenhower could not remove someone from the War Claims Commission.  The court concluded that “the versatility of circumstances often mocks a natural desire for definitiveness.”
· It’s not always clear whether this distinction amounts to much of a difference.  Peter Strauss TA \l "Peter Strauss" \s "Peter Strauss" \c 13  has suggested that administrators of independent agencies are similar to cabinet position-holders in that both recognize that interaction with the President is important because it’s like having a powerful friend
· Morrison v. Olson TA \l "Morrison v. Olson" \s "Morrison v. Olson" \c 1  (pg. 160):  In 1986, Alexia Morrison was appointed to investigate Theodore Olson for criminal violations.  Olson didn’t turn over subpoenaed documents because he argued that the office was unconstitutional because the President could not remove the independent investigator.

· Rule:  The real question in these issues is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty and the functions of the officials in question must be analyzed in that light
· Application:  “We simply do not see how the President’s need to control the exercise of that discretion is so central to the functioning of the Executive Branch as to require as a matter of constitutional law that the counsel be terminable at will by the President”
· Scalia vigorously attacked this holding in his dissent by noting that this test of “central functioning” amounts to ad hoc judgment & value-laden policymaking
· This shifts the test away from purely executive officers test to whether the President could do his job without having the discretion to remove these officers at will
· To determine an inferior office for purposes of removal, the Court offered a definition in Edmond v. United States TA \l "Edmond. United States" \s "Edmond. United States" \c 1 .  There, the Court held that the term “inferior officer connotes a relationship with some higher ranking officer or officers below the President… We think it evident that inferior officers are officers whose work is directed and supervised at some level by others who were appointed by presidential nomination with the advice and consent of the Senate”

· Legislative Constraints on Administrative Decision-making (pg. 176-186; 193-212)

· Bowsher v. Synar TA \l "Bowsher v. Synar" \s "Bowsher v. Synar" \c 1  (pg. 176): Through the Balanced Budget Act, Congress sought to put the Comptroller in charge of the budget in the White House.  However, Congress also tried to retain control over this individual by retaining the right of removal.
· Rule: When an administrative officer is performing a purely executive function, the power of removal cannot be vested solely in Congress – this will impermissibly interfere with the executive branch’s power
· Application: By placing responsibility for the execution of a balanced budget in the hands of an officer who is subject to removal only by Congress, Congress has effectively retained control over the execution of the Act & has intruded into the executive function: this violates the spirit of separation of powers
· Justice Stevens’ concurrence focuses on the fact that this is really delegating power to one individual rather than dispersing that power throughout the legislative branch.  The problem is that Congress has retained control over the individual, therefore it’s just doing its legislative work through one person and not through bicameralism & presentment. 
· Immigration & Naturalization Service v. Chadha TA \l "Immigration & Naturalization Service v. Chadha" \s "Immigration & Naturalization Service v. Chadha" \c 1  (pg. 193): The Attorney General can choose to stay a deportation order; however, if either the House or the Senate passes a resolution asking for the deportation of the individual, the AG is to deport the individual.  The House sought to deport Chadha & he appealed arguing the constitutionality of this one house veto
· Rule:  The effect of a congressional veto is to alter the scope of the agency’s discretion.  Therefore, Congress may not interfere with an independent agency’s decisions without regard for separation of powers.  Amendment & repeal of statutes must conform with Article I.
· Application: Disagreement with the Attorney General’s decision on Chadha’s deportation involves determinations of policy that Congress can implement in only one way; bicameral passage followed by presentment to the President.
· Congress cannot use the legislative veto to commander or override agency action
· Justice White’s dissent notes the importance of the legislative veto
· Congress does retain control over agency action, though:
· Congress could go through the full Article I, § 7 Process
· Congress could regulate these agencies through the use of committee oversight where committees are often intimately engaged with monitoring & attempting to influence the policy choices of the agencies they oversee

· Presidential Direction of the Administration (pg. 1370-1382; 638-663; 212-222)

· Executive Order 13258 TA \l "Executive Order 13258" \s "Executive Order 13258" \c 2 :
· Important Provisions

· Notes that the regulatory philosophy should only be to promulgate regulations are required by law, are necessary to interpret the law, or are made necessary by compelling public need
· The Office of Management & Budget (OMB) should coordinate agency action & carry out review of agency regulations
· President can review conflicts only if requested by director of OMB, head of issuing agency or head of an agency that has a significant interest in the regulatory action
· This executive order is designed to centralize & coordinate agency decisionmaking

· Commentary

· John Graham TA \l "John Graham" \s "John Graham" \c 13 , Presidential Management of the Regulatory State:  The Clinton administration showed that presidential supervision of administration could operate to trigger, not just react to, agency action, and to drive this action in a regulatory, not deregulatory, direction
· Peter Shane TA \l "Peter Shane" \s "Peter Shane" \c 13  has suggested that this executive order is good because it increases transparency/access to information, promotes policy dialogue, allows flexibility in the value structure of bureaucratic decision-making, and allows opportunities to be well-informed

· In general, there is a blurred line between presidential persuasion (which is allowed) & presidential command (not allowed)

· Absent any direct authority, agencies listen to the President because 

· They have personal loyalty to the President

· They need assistance with budgetary & legal help

· They fear removal
· In Marbury v. Madison TA \l "Marbury v. Madison" \s "Marbury v. Madison" \c 1 , the Court said that when agencies are charged with implementing purely executive functions, they must comply with the President’s orders

· In Myers v. US TA \l "Myers v. US" \s "Myers v. US" \c 1 , the Court suggested that when the President is dealing with his alter ego in his political duties, he can direct the policy
· Support for Presidential Influence on Agencies:

· Calabresi TA \l "Calabresi" \s "Calabresi" \c 13 : The President should have full executive control even if the statute vests power in an agency head, because the President has been granted full executive powers by the Constitution
· Lessig & Sunstein TA \l "Lessig & Sunstein" \s "Lessig & Sunstein" \c 13 : A strongly unitary executive can promote important values of accountability, coordination & uniformity.  “Where the framers allocated a power that they thought of as political, that power as allocated to people who were themselves politically accountable”
· Elena Kagan TA \s "Elena Kagan" : While there’s no constitutional basis for Presidential administration of agencies, statutes can be read in such a way as to allow the president influence – agencies should only be independent when Congress purposefully intended the agencies to be independent
· Support against Presidential Influence on Agencies:

· Makes rulemaking seem very political and partisan

· We want the political process to disperse the power
· While the President can persuade (& in sometimes command) for agency action, the President cannot forbid the execution of agency action
· In Kendall v. U.S. Ex Rel Stokes TA \l "Kendall v. U.S. Ex Rel Stokes" \s "Kendall v. U.S. Ex Rel Stokes" \c 1 , the Court held that “to contend that the obligation imposed on the President to see the laws faithfully executed, implies a power to forbid their execution, is a novel construction of the constitution & entirely inadmissible”

· President can’t disrupt standard operating procedure for enforcement of the laws 

· Procedural Constraints on Administrative Action

· The Forms of Administrative Action

· Rulemaking & Adjudication (pg. 238-254; 262-264)

· Londoner v. Denver TA \l "Londoner v. Denver" \s "Londoner v. Denver" \c 1 , Supreme Court (pg. 238): A man is assessed an additional tax and tries to petition this tax in front of the Board of Public Works.  The Board does not hear his complaint. 
· Rule: Where the legislature of a state commits to some subordinate body the duty of determining whether a tax should be levied, due process of law requires that at some stage of the proceedings before the tax becomes irrevocably fixed, the taxpayer shall have an opportunity to be heard
· Application: A hearing in its very essence demands that he who is entitled to it shall have the right to support his allegations by argument however brief, and if need be, by proof, however informal.  Therefore, Londoner’s opportunity to be heard was denied
· An important consideration here is that this agency action affected a small group of people & therefore a hearing was appropriate
· BiMetallic Investment Co. v. Board of Equalization TA \l "BiMetallic Investment Co. v. Board of Equalization" \s "BiMetallic Investment Co. v. Board of Equalization" \c 1 , Supreme Court (pg. 241): The Board of Equalization imposes an across the board increase in tax by 40% on Colorado.  They do not give an opportunity to be heard to those that will be affected by this tax
· Rule: The Constitution does not require all public acts to be done in town meeting or an assembly of the whole.  General statutes within the state power are passed that affect people without giving them a chance to be heard.  
· Application: Opportunity to be heard does not need to apply to every individual when legislation is passed that will affect every single person
· While there is no hearing here, the rights of the citizenry are protected as they have the right to vote out those who make the rules
· Peter Strauss TA \s "Peter Strauss" : 
· Politicians, not judges, should be responsible for setting the dimensions of social policy that may involve trades among the interests of broad groupings of citizens.
· Conversely, judges should be responsible for adjudicating disputes between individuals
· Minnesota State Board for Community Colleges v. Knight TA \l "Minnesota State Board for Community Colleges v. Knight" \s "Minnesota State Board for Community Colleges v. Knight" \c 1 
· The constitution doesn’t grant the public the right to be heard by public bodies making decisions of policy
· “We refuse to recognize a more broad right because of the impossibility of its judicial definition & enforcement”

· In Coniston Corporation v. Village of Hoffman Estates TA \l "Coniston Corporation v. Village of Hoffman Estates" \s "Coniston Corporation v. Village of Hoffman Estates" \c 1 , Judge Posner wrote:

· Labels alone are not all determinative in whether we’re dealing with adjudication or rulemaking

· Rather, we need to look at the scope of action, the size of the class affected, etc
· When evaluating between adjudication & rulemaking, we need to consider several concerns

· Roger Cramton TA \l "Roger Cramton" \s "Roger Cramton" \c 13  says we need to ensure accuracy (right information being presented), efficiency (time, effort), and acceptability (meaningful participation)

· Peter Shane TA \s "Peter Shane"  says we should be concerned about Procedural Due Process not doing enough to protect individuals’ rights

· Where to draw the line between adjudication & rulemaking:

· Element of Prospectivity

·  TA \l "Justice Holmes" \s "Justice Holmes" \c 13 Justice Holmes TA \s "Justice Holmes" : adjudication deals with liabilities under the rules already in place; legislation looks towards the future & changes existing conditions

· Schauer TA \l "Schauer" \s "Schauer" \c 13  – rulemaking is creating an open-ended rule; adjudication is determining when an open-ended rule applies

· Level of Generality

· Fuchs TA \l "Fuchs" \s "Fuchs" \c 13  – rulemaking legislation is general whereas adjudication applies to particular individuals or definitely specified situations 
· Dickinson TA \l "Dickinson" \s "Dickinson" \c 13  - legislation is looking at the aspect of its future operation & it’s applicability to a whole class of cases; however, this line is hard to draw since courts & the legislature perform similar tasks
· “The Rule of Law” Element

· Hayek TA \l "Hayek" \s "Hayek" \c 13  – “The lawgiver does not know the particular cases to which his rules will apply, and it is because the judge who applies them has no choice in drawing the conclusions that follow from the existing body of rules & the particular facts of the case, that it can be said that laws, and not men, rule”

· Unger TA \l "Unger" \s "Unger" \c 13  – “One way to establish rules is to govern general categories of acts & persons and then to decide particular disputes among persons on the basis of the established rules”
· Definitions within the APA:
· (4) 'rule' means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing;
· This definition seems like it can be general or particular as long as its implementing, interpreting or prescribing a law or policy
· (5) 'rule making' means agency process for formulating, amending, or repealing a rule;

· (6) 'order' means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing;
· (7) 'adjudication' means agency process for the formulation of an order;
· Rulemaking is governed by §553, §556, and §557
· Adjudication is governed by §554-557
	
	Rule Making
	Adjudication

	Informal
	Very Important

Governed by §553(A) – agencies must provide notice, provide an opportunity for comment & agencies must provide “basis & purpose”
	It’s not clear whether the APA says anything in particular about informal adjudication (§555) 

	Formal
	Governed by §556 & §557
	Very Important

Governed by §554, §556, §557


· Cass Sunstein TA \l "Cass Sunstein" \s "Cass Sunstein" \c 13 : Criticisms of this approach:
· The problem with administrative agencies is that they blur executive, legislative, and judicial functions & that’s considered a vice today more than it is a virtue
· The second problem is that these agencies lack electoral accountability & aren’t responsive to the public as a whole

· The Choice Between Rulemaking & Adjudication (pg. 556-574; 586-596)

· SEC v. Chenery Corp TA \l "SEC v. Chenery Corp" \s "SEC v. Chenery Corp" \c 1 ., Supreme Court (pg. 556): SEC passes a requirement that companies must reorganize; they reject the Chenery Corporation’s plan because it allows for the officers to re-buy the shares; the SEC wants a rule that says officers are in a fiduciary relationship
· Rule: The choice made between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.  To measure retroactivity one should conduct a balancing test of the mischief of producing contrary results to the legal principles versus the ill effect of retroactive application
· Application: The SEC is free to pick the methods by which they will set the requirements of the law – adjudications can have retroactive impact if the principles achieved outweigh the ill effect of retroactive application
· This case can also stand for the proposition that agency action is only reviewed on the “propriety of such action solely by the grounds invoked by the agency.”  This is a different standard of review than the normal review/trial court process.
· Richard Pierce TA \l "Richard Pierce" \s "Richard Pierce" \c 13  – rulemaking is preferable to adjudication

· Invokes broader participation

· Eliminates lots of transactional costs
· Eliminates the need for re-litigation
· Rulemaking is also more fair

· It provides clear notice

· It avoids disparate treatment from different cases coming at different times

· Allows for more participation from people
· Donald Elliot TA \l "Donald Elliot" \s "Donald Elliot" \c 13  - the choice is not always so clear
· We should look at the following questions:
· How sure the agency is about what policy it wishes to adopt?
· How frequently the agency anticipates the question will come up?
· Whether the issue is inherently entangled with other issues that can best be addressed comprehensively?
· What other issues are currently pressing for the agency’s attention?
· National Labor Relations Board v. Bell Aerospace TA \l "National Labor Relations Board v. Bell Aerospace" \s "National Labor Relations Board v. Bell Aerospace" \c 1 , Supreme Court (pg. 569): NLRB changes the requirements for managerial employees through an adjudicative process and not through rulemaking – this circumvents direct precedent
· Rule: The Board his discretion to decide that the adjudicative procedures in this case may also produce the relevant information necessary to mature & fair consideration of the issues.

· Application: The Board “has reason to proceed with caution, developing its standards in a case-by-case manner with attention to the specific character” of the legal issue
· The choice between rulemaking & adjudication lies with the agency in the first instance
· Agencies can change positions during adjudication if its explained & justified
· Mark Grunewald TA \l "Mark Grunewald" \s "Mark Grunewald" \c 13 : 
· An agency can either make wholesale changes or incremental changes to their policy

· If they want to make fundamental changes, adjudication is not preferable since they’d have to litigate the change many times – rulemaking, therefore, provides clarity in terms of a policy choice

· Politically, it might be advantageous to use adjudication

· Since there is no clear rule, any policy direction is less vulnerable to congressional attack – congress won’t spend time on an issue when the agency hasn’t spoken clearly

· Formal rules are more visible & more vulnerable to public & congressional criticism
· Also, courts are more skeptical of agency rules as opposed to adjudication

· An important point is that many times agencies do not have a choice between rulemaking & adjudication – this process is more a “result of impediments to the making of rules created by the Department’s internal procedures” (Peter Strauss)
· Yetman v. Garvey TA \l "Yetman v. Garvey" \s "Yetman v. Garvey" \c 1 , Court of Appeals (pg. 586): The FAA passes a law that says pilots over 60 can not fly; petitioners bring new medical evidence that they are safe - FAA still refuses these permits & does not provide an individualized determination

· Rule: The FAA may adhere inflexibly to a rule whose validity has been upheld by the courts so long as it continues to consider new advances in medical technology
· Application: The FAA can deny these pilots’ requests for medical exemptions to flying past the age of 60; Agencies can set broad policies and rules to eliminate the need to constantly re-litigate issues in court.
· An agency can impose a rule even when Congress demands an independent hearing

· In Heckler v. Campbell TA \l "Heckler v. Campbell" \s "Heckler v. Campbell" \c 1 , the court held that broad rules for social security disability benefits were acceptable even when the statute called for individualized determinations
· “A contrary holding would require the agency continually to re-litigate issues that may be established fairly & efficiently in a single rulemaking proceeding”
· “The hard look requirement assures that a general rule serving the public interest for a broad range of situations will not be rigidly applied where its application would not be in the public interest.”  

· “The agency is not required to author an essay for the disposition of each application”

· Rulemaking

· Procedural Requirements (pg. 484-493; 498-510; Supp 1-7)

· Rulemaking is governed by 5 USC §553 which requires publication of notice, and opportunity to be heard

· More procedural requirements are required of “formal” rulemaking – to trigger formal rulemaking, the words “on the record” must be used in the organic statute (Department of Justice’s Manual on the Administrative Procedure Act TA \l "Department of Justice’s Manual on the Administrative Procedure Act" \s "Department of Justice’s Manual on the Administrative Procedure Act" \c 2 )
· Informal rulemaking is governed by §553

· Formal rulemaking is governed by §556 & §557

· Formal rulemaking used to be used much more; today formal rulemaking is criticized as being a voracious consumer of agency resources
· Most requirements mandating formal rulemaking lead to “the dilution of the regulatory process rather than the protection of persons from arbitrary action.” (Robert Hamilton TA \l "Robert Hamilton" \s "Robert Hamilton" \c 13 )
· Vermont Yankee Nuclear Power Corp v. Natural Resources Defense Council TA \l "Vermont Yankee Nuclear Power Corp v. Natural Resources Defense Council" \s "Vermont Yankee Nuclear Power Corp v. Natural Resources Defense Council" \c 1 , Supreme Court (pg. 498): The Nuclear Regulatory Commission said that the consideration of environmental impact can be quantified as a basis of units of power – this rule usurped some of the individual determinations that needed to be made
· Rule: Congress intended that the discretion of the agencies and not that of the courts be exercised in determining when extra procedural devices should be employed
· Application: The commission is entitled to set the procedural safeguards at any level it deems appropriate provided it does not go below the minimum as specified in the APA
· This case also stands for the proposition that “the fundamental policy questions appropriately resolved in Congress & the state legislatures are not subject to reexamination in the federal courts under the guise of judicial review of agency action”
· Depriving the court to set the record, though, is problematic for several reasons:
· Court is sometimes tempted to add new evidence to support their proposition or legal conclusion

· Courts also have access to more information than the agency because of the elapsed time between agency choice & litigation

· There’s a variety of views on the record – it’s unclear what the record entails & what needs to be included

· There are five reasons why Vermont Yankee makes sense & why Courts should not be able to ratchet up the procedural requirements:
· We don’t want to let courts substitute their judgment for the best procedural processes (agencies have this expertise, not courts)
· The judiciary could simply substitute its own view over the agency’s more experienced view
· Agencies would be compelled to adopt full adjudicatory safeguards to thwart judicial remanding (which might be unnecessarily onerous on the agency)

· Courts are always looking at the issue retrospectively & not at the issue as presented to the agency at the time
· The standard of review for courts is the abuse of discretion, not a de novo review of the issue
· It’s not entirely clear that Vermont Yankee has resulted in judicial abdication of agency procedural choices:

· Christopher Edley TA \s "Christopher Edley" : After Vermont Yankee, Courts reshape their criticism in terms of rhetoric that really masquerades their real dissatisfaction with the administrative action.  This is misleading & self-defeating

· Courts can hold that agency action has abridged Congressionally specified procedural safeguards (Corrosion Proof Fittings v. EPA TA \l "Corrosion Proof Fittings v. EPA" \s "Corrosion Proof Fittings v. EPA" \c 1 )

· United States v. Florida East Coast Railway TA \l "United States v. Florida East Coast Railway" \s "United States v. Florida East Coast Railway" \c 1 , Supreme Court (pg. 1, Supplement): The Interstate Commerce Commission set a rule to govern the freight prices for the transportation of an empty car.  In setting this rule, the ICC only allowed written complaints & did not hear oral complaints – this was in response to Congressional pressure
· Rule: The requirement of rulemaking to be done “after hearing” is not the equivalent of requiring the rule “be made on the record after opportunity for an agency hearing.”
· Application: Agencies are best capable to determine the methods by which they want to hear & gather information; courts cannot impose their own standards of procedural safeguards.  Here, the ICC acted within it scope to determine the best procedural requirements to get the information they wanted.  
· Application of §553’s Requirements

· Comments, Statement of Basis and Purpose (pg. 524-550)

· §553(c): “After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation”
· United States v. Nova Scotia Food Products Corp. TA \l "United States v. Nova Scotia Food Products Corp." \s "United States v. Nova Scotia Food Products Corp." \c 1 , 2nd Circuit (pg. 524): The FDA creates a new rule about processing fish; while there was an opportunity to comment, the FDA based some of their decision on information that was not available to the public.  Also the commissioner responded only vaguely and conclusory to Nova Scotia’s (company’s) arguments about alternative proposals
· Rule: Adequate review of an agency determination requires an adequate record, if the review is to be meaningful.  While an agency may resort to its own expertise outside the record in an informal rulemaking procedure, when the pertinent research material is readily available there is no reason to conceal the scientific data 

· Application: The failure to notify interested persons of the scientific research which the agency relied upon (thereby precluding appropriate comment) renders the agency decision as inadequate 
· It is not consonant with the purpose of a rulemaking proceeding to promulgate rules on the basis of inadequate data, or on data that is known only to the agency.

· To suppress meaningful comment by failure to disclose the basic data relied upon is akin to rejecting comment altogether.
· Those that comment do not necessarily have standing; standing requires something more than the mere right to comment

· Generally an agency can respond to comments submitted during the notice & comment period:  In Rybachek v. EPA TA \l "Rybachek v. EPA" \s "Rybachek v. EPA" \c 1 , the 9th circuit heard a challenge to the Clean Water Act where there was new evidence admitted after the reviewing period
· Always allowing comment to an agency record would result in a perpetual comment phrase
· Similarly, foreclosing the agency’s right to comment would leave serious inadequacies in the record since the agency wouldn’t have responded to all parties’ comments

· However, the Rybachek decision should be contrasted with Ober v. EPA TA \l "Ober v. EPA" \s "Ober v. EPA" \c 1  where the Ninth Circuit rejected the admission of new evidence after the comment period had ended

· The court drew a distinction between responding to information received & adding new information after the comment period had closed
· The Administrative Conference of the United States proposed six things that should go into a record for judicial review

· Notice of proposed rulemaking

· Comments & documents submitted by interested people

· Transcripts of hearings held in the course of the rulemaking

· Reports of any advisory committees

· Agency’s concise general statement

· Other factual information “not included in the foregoing that was considered by the authority responsible for promulgation of the rule or that is proffered by the agency as pertinent to the rule”
· “After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose”
· Independent Tanker Owners Committee v. Dole TA \l "Independent Tanker Owners Committee v. Dole" \s "Independent Tanker Owners Committee v. Dole" \c 1 , DC Circuit (pg. 540): US water ships cannot compete with foreign companies so the ships get subsidies if they engage in foreign commerce.  To help spur local commerce, the secretary allows limited foreign ships to work in domestic oil transportation if they return their subsidy.  Secretary doesn’t explain in his rule why he is changing the rule.

· Rule:  A concise and general statement should indicate the major issues of policy that were raised in the proceedings & explain why the agency decided to respond to these issues as it did
· The statement of purpose has to tie into the objectives of the statute

· Application: The secretary failed to provide an adequate account of how the rule serves the objectives set out in the governing statute
· This requirement to include lots of information in the record is problematic.  Stephen Breyer TA \l "Stephen Breyer" \s "Stephen Breyer" \c 13  has explained that there is a “strong conservative pressure in favor of the status quo” because agencies simply can’t promulgate extensive records
· Theoretically, lawyers could delay agency action by laying out all sorts of objections & forcing the agency to respond to all of them

· The amount of agency explanation will necessarily depend on the issue but there are some procedural defaults that have to be addressed in every rulemaking context (what’s the statutory authority, for example)

· Notice (pg. 519-524; Supp 8-14)
· §553(a) – “The notice shall include… either the terms or substance of the proposed rule or a description of the subjects and issues involved”

· Natural Resources Defense Council v. EPA TA \l "Natural Resources Defense Council v. EPA" \s "Natural Resources Defense Council v. EPA" \c 1 , 9th Circuit (pg. 519):  EPA creates a rule that everyone must get a permit to bundle bark – they issue notice that they are considering changing this rule but then they & the Alaska agencies change rules about timber development
· Rule: The law does not require that every alteration in a proposed rule be reissued for notice and comment.  However, a final rule which departs from a proposed rule must be a logical outgrowth of the proposed rule.  The essential inquiry focuses on whether interested parties reasonably could have anticipated the final rulemaking from the draft permit
· Application: The EPA’s notice & comment procedure was inadequate because it did not afford interested parties the opportunity to comment on whether Alaska’s proposed change in the zone of deposit definition conformed the requirements of Alaska law
· Any notice should clearly foreshadow the changes in the law and should not catch the affected parties by surprise.  Nuance & subtlety are not virtues in agency notice practice
· Chocolate Manufacturers Association v. Block, Secretary of the USDA TA \l "Chocolate Manufacturers Association v. Block, Secretary of the USDA" \s "Chocolate Manufacturers Association v. Block, Secretary of the USDA" \c 1 , 4th Circuit, (pg. 8, Supplement): USDA changed the rules about supplemental foods when they only published notice that they were going to change the maximum sugar content
· Rule: Notice is adequate if the changes in the original plan are in character with the original scheme and the final rule is a logical outgrowth of the notice & comments already given
· Application: The CMA was not fairly treated & the administrative rulemaking process was not well served by the drastic alteration of the rule without opportunity to be heard
· Good Cause Exemption: “This subsection does not apply when the agency for cause finds (and incorporates the finding and a brief statement of reasons therefore in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest”
· Utility Solid Waste Activities Group v. EPA TA \l "Utility Solid Waste Activities Group v. EPA" \s "Utility Solid Waste Activities Group v. EPA" \c 1 , DC Circuit (pg. 2000): EPA made a simple grammatical mistake with their rule & tried to change it by issuing a correction without notice
· Rule: The good cause exception is to be narrowly construed & only reluctantly countenanced.  The exception is not an escape clause; its use should be limited to emergency situations
· Application: The EPA cannot correct their mistakes with this invocation of the good cause exemption; this amounts to an illegal circumvention of the APA requirements
· This heightened check on agency correction power has lead to interim-final regulations whereby agencies promulgate rules on a temporary base to generate reaction – if the rule is okay, it’s passed.  If not, it’s corrected without judicial review
· It’s entirely unclear how Mead applies to the good cause exemption

· On one hand, Congress intended delegation & we think Chevron would make sense

· On the other hand, we’re concerned about congressional intent & agency deliberation.  Since the Court has interpreted procedural formality as a proxy for these qualities, it’s entirely unclear whether agencies should be granted deference in this case
· §553 Exceptions (pg. 705-732)
· §552 states that “a final order, opinion, statement of policy, interpretation, or staff manual or instruction… may be relied on… only if (i) it has been indexed and either made available or published as provided by this paragraph; or (ii) the party has actual and timely notice of the terms thereof.”

· Therefore we need to find out what a “final order, opinion, statement of policy, interpretation or staff manual or instruction” means

· Air Transport Association of America v. FAA TA \l "Air Transport Association of America v. FAA" \s "Air Transport Association of America v. FAA" \c 1 , DC Circuit (pg. 705): FAA adopts a new rule requiring rest before flight times – the FAA then promulgates a letter explaining that when there are deviations between scheduled and experienced flight times, the airlines must recalculate the “look-back rest period.”
· Rule: §552 of the APA exempts interpretative rules & general statements of policy from notice & comment procedures.  The difference between a substantive rule & an interpretative rule is that a substantive rule carries the force & effect of law whereas the interpretative rule spells out a duty fairly encompassed within the regulation that the interpretation purports to construe.  
· Application: The interpretation contained in the letter is fairly encompassed within the regulation it purports to construe & therefore is an interpretative rule that is exempt from notice & comment rulemaking.
· When an agency has given its regulation a definitive interpretation & later significantly revises that interpretation the agency has effectively amended its rule.  However, there is a difference between contradicting past interpretations & resolving unresolved aspects of a rule.
· D.C. Circuit also hints that if it is a change in interpretation from the last interpretation you have to go through notice and comment because you are practically changing the rule.
· Other circuits say that you don’t need to go through notice & comment to change the interpretation of an interpretation

· This is analogous to a standard versus a rule

· A hard & fast rule is much less likely to have interpretative statements

· Standards are more inclined to have accompanying interpretative statements

· Problems with allowing interpretative rules to be exempt from notice & comment rulemaking:

· An agency will purposefully not be precise during the comment period & will leave gaps to be filled later when there is no comment & review period

· Sometimes, the interpretations promulgated by the agency are inconsistent with the actual language of the statute 

· This differing interpretation method might amount to an amendment of the regulation without following §553 – this is a corner-cutting method.  
· Judge Williams laid out a test for interpretative rules in American Mining Congress v. Mine Safety & Health Administration TA \l "American Mining Congress v. Mine Safety & Health Administration" \s "American Mining Congress v. Mine Safety & Health Administration" \c 1 :

· To determine whether an interpretative rule has legal effect (which would make it a substantive & legislative rule subject to notice & comment rulemaking), ask any of these questions:

· In the absence of the rule, would there not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties?

· Whether the agency has published the rule in the Code of Federal Regulations?

· Whether the agency has explicitly invoked the general legislative authority?

· Whether the rule effectively amends a prior legislative rule?

· If any of those questions are answered affirmatively, then the rule is legislative not interpretative
· In Shalala v. Guernsey Memorial Hospital TA \l "Shalala v. Guernsey Memorial Hospital" \s "Shalala v. Guernsey Memorial Hospital" \c 1 , the Supreme Court held that interpretative rules are permissive if they are issued to advise the public of the agency’s construction of the statute

· However, Professor John Manning TA \l "John Manning" \s "John Manning" \c 13  criticized this view saying that this illustrates the resulting latitude for both imprecision & vagueness
· Generally, interpretative rules can be changed and updated with a new administration without any problems:

· In Epilepsy Foundation of Northeast Ohio v. NLRB TA \l "Epilepsy Foundation of Northeast Ohio v. NLRB" \s "Epilepsy Foundation of Northeast Ohio v. NLRB" \c 1 , the Court found that the board’s inconstant interpretational course is understandable & unexceptionable since the agency’s board had changed composition

· Professor Lars Noah TA \l "Lars Noah" \s "Lars Noah" \c 13  concurs but notes that while agencies should enjoy some updating function, courts must still determine whether a revised interpretation is reasonable

· In Chief Probation Officers of California v. Shalala TA \l "Chief Probation Officers of California v. Shalala" \s "Chief Probation Officers of California v. Shalala" \c 1 , Justice Bryon White on the Ninth Circuit said that an interpretation is unreasonable when it is inconsistent with the regulation, not with a previous interpretation

· Professor Agstreich TA \l "Professor Agstreich" \s "Professor Agstreich" \c 13  says that an interpretation should be able to change as long as the new interpretation is reasonable with the statute
· General Electric Company v. Environmental Protection Agency TA \l "General Electric Company v. Environmental Protection Agency" \s "General Electric Company v. Environmental Protection Agency" \c 1 , DC Circuit (pg. 719): The EPA created a rule that no PCBs could be manufactured unless the activity will not result in an “unreasonable risk of injury to health or the environment.”  The EPA never said how to measure this type of impact; therefore, the EPA passed an interpretation clarifying the methods used for evaluating the dangers presented
· Rule: If a document expresses a change in substantive law or policy which the agency intends to make binding, the agency may not rely upon the statutory exemption for policy statements, but must observe the APA’s legislative rulemaking procedures.
· Application: The EPA’s new rule is a legislative rule & must proceed through notice & comment rulemaking; this is because it creates a binding obligation on the parties
· The difference between legislative rules & statements of policy is that legislative rules impose rights & obligations and deprives the decision-maker of discretion such that the agency will automatically decline to entertain challenges to the statement’s positions.
· Peter Strauss TA \s "Peter Strauss"  suggests that interpretative rules are good:

· They provide guidance to the parties and the public will “almost certainly prefer a state of affairs in which such instructions are publicly given & may be relied upon… binding agency staff is their very rationale”
· This is analogous to a precedent in adjudication
· Professor Todd Rakoff TA \l "Todd Rakoff" \s "Todd Rakoff" \c 13  has suggested that guidance documents are helpful as they are one facet of informal administrative procedures

· Guidance documents are directed either to the agency’s own staff or to the public that they relate to 

· Guidance documents are not legally binding but they explain how the agency views the regulation

· While they have no legal consequence, they have immense practical consequence about virtually everything the agency regulates

· Since these guidance documents do not bind parties, they are outside the purview of the courts 

· Therefore, these guidance documents can be seen as thoughtful & balanced institutional creativity
· They could also be seen as a brazen attempt to subvert the APA
· Chamber of Commerce v. US Department of Labor, DC Circuit (1999): Department of Labor created a rule to exempt companies from rigorous analysis in exchange for voluntary cooperation with the Department’s Rules.

· Rule: If your statement of policy is coercive, then it’s a substantial rule.  It is incorrect to think that a rule could not be considered a binding norm unless it is backed by a threat of legal sanction.

· Application: Since this rule is coercive, the rule is effectively is a substantial rule.  
· Adjudication

· Adjudication and the Problem of Multiple Roles (pg. 254-262; 407-420)
· Wong Yang Sung v. McGrath TA \l "Wong Yang Sung v. McGrath" \s "Wong Yang Sung v. McGrath" \c 1 , Supreme Court (pg. 254): A man is arrested & is going to be deported; the agency both investigates him & sentences him to be deported
· Rule: The APA requires that work be divided into an administrative section & a judicial section (sitting as an impartial, independent body to make decisions… upon the basis of the records and findings presented to it by the administrative section)
· Application: This type of hearing which is judged by the same people doing the investigation is not acceptable; the hearing is necessary because due process requires a hearing before a deportation
· A genuinely impartial hearing is impossible when the presiding officer has at once the responsibility of appraising the strength of the case and of seeking to make it as strong as possible at the same time.  

· This type of commingling of functions of investigation & decision-making are plainly undesirable
· When an agency conducts an adversary adjudication, it must award counsels’ fee to a prevailing private party unless the agency’s position was substantially justified (Equal Access to Justice Act)
· Federal Trade Commission v. Cement Institute TA \l "Federal Trade Commission v. Cement Institute" \s "Federal Trade Commission v. Cement Institute" \c 1 , Supreme Court (pg. 408): Cement Industry is banned from cooperating in any common course of action after the FTC investigated & then adjudicated against them
· Rule: Claims that an administrative agency is impermissibly biased because of its combination of investigative & adjudicative functions must overcome a presumption of honesty & integrity on the part of the decision-maker
· Application: The agency had not already made up its mind, the cement industry still had an opportunity to introduce new evidence & the finding by the agency was supported by evidence; therefore, the agency didn’t violate due process by performing both functions
· Withrow v. Larkin TA \l "Withrow v. Larkin" \s "Withrow v. Larkin" \c 1 , Supreme Court (pg. 414): A man who is a doctor is charged with some professional violations; he gets the federal court to enjoin any temporary suspension of his license until his constitutional challenge about constitutional claim is heards
· Rule: The contention that the combination of investigative and adjudicative functions necessarily creates an unconstitutional risk of bias in administrative adjudication has a much more difficult burden of persuasion to carry. It must overcome a presumption of honesty and integrity in those serving as adjudicators.
· Application: Since the agency asserted that it would only determine if violations had been committed which would warrant suspension of appellee’s license, there was little risk of harm of any Procedural Due Process violations
· Any challenge to an agency’s powers must convince the court that, under a realistic appraisal of psychological tendencies and human weakness, conferring investigative and adjudicative powers on the same individuals poses such a risk of actual bias or prejudgment that the practice must be forbidden if the guarantee of due process is to be adequately implemented.
· We believe that agency administrations for the most part will act honestly – that’s why the presumption is in favor of them

· However, “that the combination of investigative and adjudicative functions does not, without more, constitute a due process violation, does not, of course, preclude a court from determining from the special facts and circumstances present in the case before it that the risk of unfairness is intolerably high.”
· Richard Pierce TA \s "Richard Pierce"  notes that this presumption of honesty is almost insurmountable since it’s hard to prove that the agency will have closed minds
· There are some cases where the contribution of agency politics might affect the ability to get a fair adjudication

· In Texaco, Inc. v. FTC TA \l "Texaco, Inc. v. FTC" \s "Texaco, Inc. v. FTC" \c 1 , the DC Circuit dismissed a FTC order against Texaco because the Chairman of the FTC had publicly derided Texaco prior to any judgment – the court held that “a disinterested reader of Chairman Dixon’s speech could hardly fail to conclude that he had in some measure decided that Texaco had violated the act”

· However, the opposite result was reached in Kennecott Copper Corp. v. FTC TA \l "Kennecott Copper Corp. v. FTC" \s "Kennecott Copper Corp. v. FTC" \c 1 , 10th Circuit.  There, the FTC head made public comments about a pending claim against Kennecott – the court held that she was only referring to the claim & was not expressing her own views; therefore, she had not prejudged the issue

· Formal v. Informal Adjudication (pg. 322-334; 470-478)
· Seacoast Anti-Pollution League v. Costle TA \l "Seacoast Anti-Pollution League v. Costle" \s "Seacoast Anti-Pollution League v. Costle" \c 1 , 1st Circuit (pg. 325): A company wants to discharge heated water into the ocean & applies for an exception from the EPA; the Anti-Pollution League wants to petition & cross-examine witnesses but the EPA denies this hearing request
· Rule: To determine whether a hearing is required by the APA’s formal requirements, the Court looks at “the substantive nature of the hearing Congress intended to provide.”  “We are willing to presume that, unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review must be on the record”
· Application: The agency can’t supplement the record with their own internal information; this effectively eviscerated the statute’s burden of proof.  The case is remanded to figure out what information is appropriately part of the record
· This type of reading is very different than what happens in rulemaking context; this is acceptable, according to Richard Pierce TA \s "Richard Pierce" , because the “consequences of a holding that Congress did not intend to require trial-type procedures varies substantially, depending on whether that holding applies to a rulemaking or an adjudication.”
· Informal adjudication is governed by §555 which does not explain much about what procedures will be followed for informal adjudications which are those adjudications that are not required to be determined on the record after a hearing.  
· Pension Benefit Guaranty Corporation v. LTV Corporation TA \l "Pension Benefit Guaranty Corporation v. LTV Corporation" \s "Pension Benefit Guaranty Corporation v. LTV Corporation" \c 1 , Supreme Court (pg. 472): The PBGC sued LTV in court to enforce its agency decision.  The LTV objected to the enforcement because it thought that the informal adjudication proceedings were not adequate.  
· Rule:  The minimal requirements of informal adjudication are set forth in §555 of the APA and do not include notice, opportunity for submission of arguments, and opportunity to cross-examine.  A failure to provide those elements where the Due Process Clause does not require them is therefore not unlawful.

· Application: A court cannot impose greater procedural requirements on the minimal requirements of informal adjudication; therefore, the PBGC’s minimal requirements did not violate the APA.
· The informal adjudication requirement that the agency act in a timely fashion has not been rigorously enforced.  In Friends of the Bow v. Thompson TA \l "Friends of the Bow v. Thompson" \s "Friends of the Bow v. Thompson" \c 1 , the 10th Circuit did not find a problem when the National Forest Service took more than a year to conclude its informal adjudication
· However, an agency must still provide a “broad-gauged appraisal of the decision-making process” in its statement of reasons according to Roelofs v. Secretary of the Air Force TA \l "Roelofs v. Secretary of the Air Force" \s "Roelofs v. Secretary of the Air Force" \c 1 .
· The Due Process Clause provides more procedural rights than informal adjudication & therefore attorneys generally frame their client’s cases into due process doctrines rather than informal adjudication rubrics.   
· Judicial Review 

· Review of Agency Factual Determinations (pg. 939-965)
· Universal Camera Corp v. National Labor Relations Board TA \l "Universal Camera Corp v. National Labor Relations Board" \s "Universal Camera Corp v. National Labor Relations Board" \c 1 , Supreme Court (pg. 940): A company fires an employee for protesting; the ALJ says that this is not discriminatory firing and the Company acted appropriately whereas the Board says that this firing is impermissible.  
· Rule: A reviewing court must determine the substantiality of evidence on the record including the ALJ’s report.  The ALJ’s findings must not be given more weight than in reason and in light of judicial experience they deserve.  The “substantial evidence” standard is not modified in any way when the agency and the ALJ disagree, however the agency’s evidence might be less substantial when a neutral decision-maker has found otherwise.
· Substantial evidence is more than a mere scintilla.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Evidence must do more than create a suspicion of the existence of the fact to be established… it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.
· Application: the Agency’s decision will be remanded to determine whether the agency had enough evidence to be deemed substantial to support its position.  A merely opposite finding of the ALJ does not preclude the agency’s decision from being deemed appropriate.  
· Professor Harold Bruff TA \l "Harold Bruff" \s "Harold Bruff" \c 13  has suggested that agency review by generalist courts is a good idea because it might “produce direct cross-fertilization of insights” and “forestalls the exaggerated importance that long immersion may lend to some social problem”
· On remand, Judge Frank explained that an agency is bound by an ALJ’s primary inferences but is not bound by derivative inferences 
· Generally, we give deference to an ALJ because she witnesses the witness’s demeanor; however, deference is given to the agency because the agency is presumed to have broad experience & expertise in the issues implicated
· Allentown Mack Sales & Service, Inc. v. NLRB TA \l "Allentown Mack Sales & Service, Inc. v. NLRB" \s "Allentown Mack Sales & Service, Inc. v. NLRB" \c 1 , Supreme Court (pg. 953):  The NLRB finds that the company engaged in an illegal poll questioning union support.  The company argues that the agency’s action disregarded substantial evidence that the company had a good faith reason to poll the workers.
· Rule:  Adjudication is subject to the requirement of reasoned decision-making.  Reviewing courts are entitled to take those standards to mean what they say and to conduct substantial-evidence review on that basis.
· Application: The Board’s finding against the company rests on a refusal to credit probative circumstantial evidence and on evidentiary demands that go beyond the substantive standard the Board purports to apply.  The reviewing court should overturn the agency action since there is no substantial evidence that the agency followed the mandated standards.
· Review of Agency Policy Choices (pg. 989-1026)
· Citizens to Preserve Overton Park v. Volpe TA \l "Citizens to Preserve Overton Park v. Volpe" \s "Citizens to Preserve Overton Park v. Volpe" \c 1 , Supreme Court (pg. 989): DOT wanted to build a highway through a park in Memphis but had to pass statutory requirements.  The citizens argue that the Secretary of Transportation didn’t make an independent determination about the validity of this park.  The record wasn’t entirely clear about whether the Secretary took into account all the factors but he argued that he should have wide discretion.
· Rule: The only way for a court to have effective judicial review is if it can review the decision-makers administrative record.  The Court cannot rely merely on post hoc rationalizations
· Application: Because the agency used litigation affidavits to support its conclusion, rather than a more complete record, the decision cannot be reviewed.  It is remanded for a more complete record
· While there is a degree of discretion afforded to the agency, the court will not merely rubber stamp the agency action unless it’s support by an adequate record & substantial evidence.

· §701 of the APA creates a presumption of judicial review
· The court looks at the record since that’s what is assumed to be the agency’s basis for pursuing action – the courts will not judicially scrutinize decision-makers’ mental processes (US v. Morgan TA \l "US v. Morgan" \s "US v. Morgan" \c 1 )

· Sometimes, parties try to scrutinize a decision-maker’s mental processes if there is a “strong showing of bad faith or improper behavior”

· However, showing this bad faith is difficult since we don’t want to discredit the integrity of agency officials (San Luis Obispo Mothers for Peace v. NRC TA \l "San Luis Obispo Mothers for Peace v. NRC" \s "San Luis Obispo Mothers for Peace v. NRC" \c 1 )

· Motor Vehicle Manufacturers Association v. State Farm TA \l "Motor Vehicle Manufacturers Association v. State Farm" \s "Motor Vehicle Manufacturers Association v. State Farm" \c 1 , Supreme Court (pg. 1002): After years of standards regarding seatbelts & airbags, the DOT proposes standards to remove a requirement for passive constraining devices.

· Rule: An agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance

· An agency must examine the relevant data & articulate a satisfactory explanation for its action including a rational connection between the facts found & the choice made
· “Expert decision is the lifeblood of the administrative process, but unless we make the requirements for action strict & demanding expertise can become a monster which rules with no practical limits on its discretion.”
· Application: There are no findings & no analysis here to justify the choice made, no indication of the basis on which the agency exercised its expert discretion.
· Chief Justice Rehnquist’s concurrence focuses on changing political circumstances as an acceptable reason for changing agency priorities

· The Court rejects a Vermont Yankee argument - Vermont Yankee is not a talisman under which any agency decision is by definition unimpeachable
· In Greater Boston Television Corp. v. FCC TA \l "Greater Boston Television Corp. v. FCC" \s "Greater Boston Television Corp. v. FCC" \c 1 , Judge Leventhal said that “the function of the court is to assure that the agency has given reasoned consideration to all the material facts and issues”
· While the agency must explain its decision in a reasoned & principled fashion, it can make policy decisions in the face of uncertainty (Baltimore Gas & Electric Co. v. NRC TA \l "Baltimore Gas & Electric Co. v. NRC" \s "Baltimore Gas & Electric Co. v. NRC" \c 1 )

· Some have suggested that this hard look judicial review has resulted in ossification of agency rulemaking

· This creates a strong pressure towards the status quo

· Some proposals to reforming this:

· Give interpretative rules binding effect
· We’d lose notice & comment & we value those procedural safeguards

· We lose judicial review of interpretative rules

· Reduce the scope of the duty to engage in reasoned decision-making
· This doesn’t reduce the role or scope of judicial review

· One idea is to promote a standard of pass-fail; either the regulation passes or fails and the Court doesn’t delve into the nitty-gritty
· Prof. Verkuil TA \l "Prof. Verkuil" \s "Prof. Verkuil" \c 13  has said that instead major rules should go to Congress to be fast tracked
· Congress is busy with other political matters & is bogged down in politics

· Then again, perhaps this hard look judicial review is good – Professor Seidenfeld TA \l "Professor Seidenfeld" \s "Professor Seidenfeld" \c 13  says this ensures that agencies are not passing laws merely for special interests

· Besides, 80% of initially struck rules are just reenacted in some form
· Review of Agency Legal Conclusions

· Agency Interpretation of Congressional Statutes

· The Basic Doctrinal Framework – Chevron (pg. 978-988; 1026-1045)
· National Labor Relations Board v. Hearst Publications TA \l "National Labor Relations Board v. Hearst Publications" \s "National Labor Relations Board v. Hearst Publications" \c 1 , Supreme Court (pg. 979):  A newspaper refuses to bargain with newspaper delivery boys.  The question is who constitutes an employee; the board determines a meaning of the word employees
· Rule: Questions of statutory interpretation are for the courts to resolve giving appropriate weight to the judgment of the agency.  But where the question is one of specific application of a broad statutory term in a proceeding in which the agency administering the statute must determine it initially, the reviewing court’s function is limited.
· Application: The Board is entitled to define the terms of the statute and this interpretation can only be overturned if it is not supported by a “warrant in the record” and by a reasonable basis in law.
· Skidmore v. Swift TA \l "Skidmore v. Swift" \s "Skidmore v. Swift" \c 1 , Supreme Court (pg. 985): A question arises about whether firefighters who have to live in a fire hall are concerned to have worked those hours.  The agency offers an interpretation but the agency was not engaged in adjudication.
· Rule: The rulings, interpretations & opinions of the administration under this act, while not controlling on the courts, do constitute a body of experience & informed judgment to which courts & litigants may properly resort for guidance.  Therefore, they are entitled to some respect.  
· The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.
· Application: While the agency’s views are not binding on the Court, they are entitled to respect & therefore merit some consideration

· Chevron v. NRDC TA \l "Chevron v. NRDC" \s "Chevron v. NRDC" \c 1 , Supreme Court (pg. 1026): A statute called for checks on stationary sources of pollution emitting devices; the EPA sought to use a bubble construct to determine these stationary sources and others objected to the EPA’s definitional interpretation of the statute

· Rule: When a court reviews an agency's construction of the statute which it administers, it is confronted with two questions. First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency's answer is based on a permissible construction of the statute
· Application: The agency’s definition of the bubble concept is applicable since Congress has not spoken on the precise issue & the agency’s construction is reasonable & is a permissible construct of the statute
· A challenge to an agency construction of a statutory provision which centers on the agency’s policy will fail
· It’s not exactly what “permissible” construction means – does that mean reasonable or not arbitrary/capricious?

· In National Credit Union Admin v. First Nat’l Bank TA \l "National Credit Union Admin v. First Nat’l Bank" \s "National Credit Union Admin v. First Nat’l Bank" \c 1 , the Court rejected an agency’s construction of a statute about credit union membership not applying to separate common bonds because the agency’s construction made much of the statute’s language surplusage 

· In Sweet Home Chapter v. Babbitt TA \l "Sweet Home Chapter v. Babbitt" \s "Sweet Home Chapter v. Babbitt" \c 1 , the majority held that “traditional tools of statutory construction” applied to both steps one and two of Chevron.  The concurrence said that the tools only applied to the first step of Chevron.

· Prof. Mashaw TA \l "Prof. Mashaw" \s "Prof. Mashaw" \c 13  sees delegation as improving the responsiveness of government. Chevron, therefore, reflects a salutary understanding that these judgments of policy and principle should be made by administrators rather than judges
· Prof. Molot TA \l "Prof. Molot" \s "Prof. Molot" \c 13  sees a difference between congressional statute interpretation done by courts & that done by agencies.  

· As such, Congress tends to micromanage administrative regulation so that legislators try to guide future interpretations of statutory construction
· Peter Strauss TA \s "Peter Strauss" :

· Chevron ensures that national uniformity exists by letting one agency, rather than hundreds of courts & judges, decide interpretation

· This tends to subdue this diversity and thus enhances the probability of uniform national administration of the laws
· Chevron and Interpretative Methodology (pg. 1046-1067; 15-17 Supp.)

· Chevron’s acceptance of changing political circumstances: Chevron can be seen as endorsing Chief Justice Rehnquist’s concurrence in State Farm and letting agencies change their views when there is a change in administration
· Chevron itself dealt with a change in administration interpretation of statute
· In Rust v. Sullivan TA \l "Rust v. Sullivan" \s "Rust v. Sullivan" \c 1 , the Court held that “an agency is not required to establish rules of conduct to last forever but rather must be given ample latitude to adapt its rules and policies to the demands of changing circumstances”
· Chevron and other canons of construction: It’s unclear exactly when Chevron trumps other canons of statutory construction
· In EEOC v. Arabian American Oil TA \l "EEOC v. Arabian American Oil" \s "EEOC v. Arabian American Oil" \c 1 , the Court used the canon of applying laws only to the territorial jurisdiction of the US to override any deference under Chevron

· In INS v. Cardoza-Fonseca TA \l "INS v. Cardoza-Fonseca" \s "INS v. Cardoza-Fonseca" \c 1 , the Court held that conflicting interpretations merit “considerably less deference than a consistently held agency view”

· In Williams v. Babbitt TA \l "Williams v. Babbitt" \s "Williams v. Babbitt" \c 1 , the Ninth Circuit held that Chevron trumped over the canon of Native Americans but was secondary to the constitutional avoidance canon

· MCI v. ATT TA \l "MCI v. ATT" \s "MCI v. ATT" \c 1 , Supreme Court (pg. 1052): There is a debate about whether the Commission can “modify” the regulations as provided in the organic statute
· Rule: An agency’s interpretation of a statute is not entitled to deference when it goes beyond the meaning that the statute can bear
· Application: The secretary went beyond the literal text of the statute & therefore his modifications are unacceptable, even under Chevron deference
· Stevens dissents, arguing that the Court has abandoned Chevron in favor of rigid textualism

· Textualism & Chevron: Depending on the judicial philosophy, an organic statute might satisfy Chevron step one or it might fail

· In defending textualism, John Manning has noted that textualists ask how a skilled objectively reasonable user of words would have understood the statutory text.  “Like any reasonable language user, textualists pay attention to the glosses often put on language.”

· However, Thomas Merrill TA \l "Thomas Merrill" \s "Thomas Merrill" \c 13  argues that textualism allows a statutory interpretation that is ripe with judicial ingenuity
· Applying Chevron is not always easy: In FDA v. Brown & Williamson Tobacco Corp. TA \l "FDA v. Brown & Williamson Tobacco Corp." \s "FDA v. Brown & Williamson Tobacco Corp." \c 1 , the Court held that the FDA could not assert jurisdiction over tobacco products
· “Given the history & breadth of the authority that the FDA has asserted, we are obliged to defer not to the agency’s expansive construction of the statute, but to Congress’ consistent judgment to deny the FDA this power.”

· Therefore, the majority used congressional intent to decipher when Congress has “spoken precisely on the issue”

· DeBartolo Corp. v. Florida Gulf Coast Building & Construction Trades Council TA \l "DeBartolo Corp. v. Florida Gulf Coast Building & Construction Trades Council" \s "DeBartolo Corp. v. Florida Gulf Coast Building & Construction Trades Council" \c 1 , Supreme Court (pg. 15, Supp.): A trade union protests outside a mall demanding fair wages for employees; the NLRB charges the union with unfair labor practices for using coercion
· Rule: The Court will construe the statute to avoid such problems unless such construction is plainly contrary to the intent of Congress…. The elementary rule is that every reasonable construction must be resorted to, in order to save a statute from unconstitutionality
· Application: Even if this construction of the Act were permissible, the Court read the statute to avoid serious constitutional challenges.  Therefore, the Court interprets the NLRB rule as not prohibiting freedom of expression
· When Does Chevron Apply? When Doesn’t It? (pg. 1068-1091; 18-24 Supp.)
· US v. Mead Corp. TA \l "US v. Mead Corp." \s "US v. Mead Corp." \c 1 , Supreme Court (pg. 1068): The agency set a rule that changed the classification of planners to subject them to a higher tariff rate.  The Corporation objects to the agency’s deference, arguing that the Congress did not intend to delegate to the agency
· Rule: A very good indicator of delegation meriting Chevron treatment is express congressional authorizations to engage in the process of rulemaking or adjudication that procedures regulations or rulings for which deference is claimed.  If Congress did not give the agency the “force of law,” then the agency action is entitled to respect under Skidmore v. Swift
· Application: Deference is not appropriate because there is no indication that Congress intended such a ruling to carry the force of law, but the ruling is eligible for respect under Skidmore v. Swift
· Justice Scalia in dissent says that there is no necessary connection between the formality of procedure & the power of the entity administering the procedure to resolve authoritatively questions of law
· He would prefer to look at whether the agency spoke authoritatively, rather than if the procedure had ample procedural considerations
· This means that the agency action has received approval from the top levels of government (litigation would be enough)
· Deference was appropriate in National Federation of Federal Employees v. Department of Interior TA \l "National Federation of Federal Employees v. Department of Interior" \s "National Federation of Federal Employees v. Department of Interior" \c 1  because considerable deference applies when the agency exercises its “special function of applying the general provisions of the Act to the complexities” of the fact pattern
· Thomas Merrill TA \s "Thomas Merrill"  says that the problem with Mead is that the Court spoke in terms of standards & not rules, so it’s not exactly when Congress intended Chevron style deference 
· William Jordan TA \l "William Jordan" \s "William Jordan" \c 13  argues that the Court created a cumbersome, unworkable regime under which courts must draw increasingly fine distinctions using impossibly vague standards
· David Barron TA \l "David Barron" \s "David Barron" \c 13  & Elena Kagan TA \s "Elena Kagan"  suggest that a better test would be the high level/low level distinction where we grant deference only when a top-level decision-maker deliberated on the issue
· National Cable & Telecommunications v. Brand X TA \l "National Cable & Telecommunications v. Brand X" \s "National Cable & Telecommunications v. Brand X" \c 1 , Supreme Court (pg. 18): There is a debate about whether cable modem service qualifies as a telecommunications or information service; the agency says its an information service whereas the 9th Circuit disagreed
· Rule: An agency has the power to override a Court’s previous statutory ruling when the Court did not find the statute to be unambiguous which forecloses a contrary agency construction
· Application: The agency is entitled to interpret this statute as it deems necessary and is not foreclosed from its interpretation by the court’s previous holdings
· Justice Breyer’s concurrence suggests that formal rulemaking is neither necessary nor sufficient at times to receive Chevron deference.  It is not sufficient at times of basic legal questions

· Justice Scalia attacks the majority & the concurrence:
· With respect to the majority opinion, this decision lets Article III Courts be overruled or ignored by Executive officers.  Even when the agency itself is party to the case in which the Court construes a statute, the agency will be able to disregard that construction & seek Chevron deference for its contrary construction
· With respect to the concurrence opinion, Scalia believes that formal rulemaking should always be sufficient to merit Chevron deference – he has no idea what Breyer is talking about when he speaks of “basic legal questions” foreclosing Chevron deference. 
· Agency Interpretations of Agency Regulations (25-40 Supp.)
· Agency deference to their own regulations is problematic according to John Manning because this allows and encourages initial imprecision so that the agencies will have more flexibility in the future
· There is no independent check on agency action when we let the agency both write & interpret their own statutes
· Thomas Jefferson University v. Shalala TA \l "Thomas Jefferson University v. Shalala" \s "Thomas Jefferson University v. Shalala" \c 1 , Supreme Court (pg. 25, Supp.): The parties are fighting about the Secretary of Health’s interpretation of the phrase “anti-redistribution” and whether it includes payments for educational costs borne by a hospital’s affiliated medical school
· Rule: An agency’s interpretation of its own regulations must be given controlling weight unless it is plainly erroneous or inconsistent with the regulation.  However, an agency’s interpretation is less entitled to deference when it’s inconsistent with past interpretations
· Application: The Secretary’s interpretation of her own statute is reasonable & is therefore entitled to deference
· Justice Thomas dissents arguing that this merely replaces statutory ambiguity with regulatory ambiguity and encourages agencies to issue vague regulations to give themselves greater latitude to make law through adjudication rather than through the more cumbersome rulemaking process
· Paralyzed Veterans of America v. DC Arena TA \l "Paralyzed Veterans of America v. DC Arena" \s "Paralyzed Veterans of America v. DC Arena" \c 1 , DC Circuit (pg. 28, Supp.): Group is suing the DC Arena to have them comply with the ADA provision calling for “wheelchair seats to be afforded sightlines over standing spectators”
· Rule: The doctrine of deference is based primarily on the agency’s statutory role as the sponsor of the regulation, not necessarily on its drafting expertise.  The resolution of ambiguities in a regulation implicates the same sort of policy choices it does with regard to a statute

· Once an agency gives its regulations an interpretation, it can only change that interpretation as it would formally modify the regulation itself: through the process of notice & comment rulemaking.
· Application: Here, the DOJ was not inconsistent in the past so the interpretation stands but if the DOJ was inconsistent it could remedy it’s variance only by going through formal notice & comment rulemaking
· To allow an agency to make a fundamental change in its interpretation of a substantive regulation without notice & comment obviously would undermine the APA requirements; therefore, an agency can change its interpretation of its regulations only when it goes through notice & comment rulemaking
· Paragon Health Network v. Thompson TA \l "Paragon Health Network v. Thompson" \s "Paragon Health Network v. Thompson" \c 1 , 7th Circuit (pg. 33, Supp.): The debate is over whether the agency properly interpreted the “new provider” exemption in the Medicare regulations
· Rule: Regulatory deference is justified by the presumption that the power to authoritatively interpret the agency’s own regulations.  Deference to regulatory interpretations does not depend on contemporaneity
· Application: This interpretation of the new provider language is appropriate even though it came 27 years after the rule was promulgated.  
· Martin v. Occupational Safety & Health Review Commission TA \l "Martin v. Occupational Safety & Health Review Commission" \s "Martin v. Occupational Safety & Health Review Commission" \c 1 , Supreme Court (pg. 36, Supp.): Health Review Commission disagreed with the Secretary’s interpretation of the respiratory protection program
· Rule: Because historical familiarity and policymaking expertise account in the first instance for the presumption that Congress delegates interpretive lawmaking power to the agency rather than to the reviewing court, we presume here that Congress intended to invest interpretive power in the administrative actor in the best position to develop these attributes.
· Application: Deference is granted to the Secretary of Labor and not to the Commission because this is align with what Congress intended

· Availability of Judicial Review

· Statutory Standing (pg. 1128-1135; 1162-1172)
· Association of Data Processing Service Organizations v. Camp TA \l "Association of Data Processing Service Organizations v. Camp" \s "Association of Data Processing Service Organizations v. Camp" \c 1 , Supreme Court (pg. 1129): Data processors organization wants standing to challenge the Comptroller General’s decision to allow banks to enter the data processing business
· Rule:  The first step is to determine whether the plaintiff alleges that the challenged action has caused him injury in fact and if injury in fact is alleged, the relevant statute or constitutional provision is then examined to determine whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee
· Application: The data processors are affected by the public policy which strictly limits banks to banking & therefore have standing to challenge the Comptroller General’s decision
· We like surrogates to argue agency action since sometimes the only ones that challenge agency action are those that are incidental beneficiaries because they are the only ones with the incentives to challenge action (the public isn’t motivated because of the collective nature of the regulated goods)
· National Credit Union Administration v. First National Bank & Trust Co TA \l "National Credit Union Administration v. First National Bank & Trust Co" \s "National Credit Union Administration v. First National Bank & Trust Co" \c 1 , Supreme Court (pg. 1163): The credit union statute was unclear about whether membership had to have a common bond of occupation or multiple organizations with same type of occupation.  Some banks wanted standing to sue.

· Rule: In applying the zone of interests test, we do not ask whether Congress specifically intended to benefit the plaintiff.  Instead, we first discern the interests “arguably to be protected” by the statutory provision at issue; we then inquire whether the plaintiff’s interests affected by the agency action in question are among them
· Application: The plaintiffs have an interest in limiting the markets that federal credit unions can serve & the NCUA’s interpretation has affected that interest by allowing federal credit unions to increase their customer base
· The Court has invalidated standing only once; that occurred in Air Courier Conf. v. Postal Workers.  There, the Court held that Congress did not intend to “arguably protect” the interests of postal workers, but rather sought only to protect the postal monopoly.  

· The fight over standing seems to be largely about judicial philosophy and whether particular judges want to incorporate challenges to regulatory action.

· The interests “arguably protected” can be modified or contracted based on judicial abstraction of congressional intent 
· Reviewability (pg. 1181-1184; 1188-1200; 1209-1224)

· Abbott Laboratories v. Gardner, Supreme Court (pg. 1182): Several pharmaceutical companies challenge a rule by the FDA that trade names and generic names need to appear on the bottles of medication.  The FDA seeks to prevent review of their action.

· Rule: Only upon a showing of clear and convincing evidence of a contrary legislative intent should the courts restrict access to judicial review.
· Application: The court rejected the government’s argument to preclude judicial review.  The Court held that the APA embodies a presumption of judicial review (§701) and, therefore, the burden is on the government to show clear and convincing evidence that Congress intended to cut off review.
· There’s a strong presumption in favor of judicial review

· Congress can preclude judicial review by statute

· Block v. Community Nutrition Institute, Supreme Court (pg. 1188): Milk consumers challenge a statute for less money being given to handlers of milk producers.  
· Rule: The preclusion issue turns ultimately on whether Congress intended for that class to be relied upon to challenge agency disregard of the law.
· Application: Because Congress did not intend to protect milk consumers and Congress statutorily precluded review, the milk consumers cannot seek judicial review of agency action.  

· Bowen v. Michigan Academy of Family Physicians, Supreme Court (pg. 1192): The government seeks to preclude judicial relief from non-board family physicians.  These physicians want to argue that the agency’s method of giving reimbursements is defective.

· Rule: There is a heavy burden of overcoming the strong presumption that Congress did not mean to prohibit all judicial review.  
· Application: Careful analysis of the governing statutory provisions reveal that Congress intended to bar judicial review of only the determination of reimbursement, not the method of reimbursement.  

· Judicial review can also be precluded when “agency action is committed to agency discretion by law.” (§701(a)(2))

· Webster v. Doe, Supreme Court (pg. 1209): The CIA director fires someone for being a homosexual and then claims that the Court should not review this action since the decision to terminate employees is solely committed to agency discretion.
· Rule: Where Congress intends to preclude judicial review of constitutional claims, its intent to do so must be clear.  We require this heightened showing in part to avoid the serious constitutional question that would arise if a federal statute were construed to deny any judicial forum for a colorable constitutional claim.
· Application: A court will preempt the judicial preclusion theory when there is a constitutional claim, unless Congress specifically disavowed judicial review of the constitutional claim.
· Justice Scalia’s dissent would preclude review when the issue has been traditionally non-reviewable, has disruptive practical effects, or is a sensitive discretionary call.

· He sees no problem with precluding review of constitutional claims because other constitutional claims are precluded from Article III court review & constitutional claims are not necessarily more important than statutory claims

· Heckler v. Chaney, Supreme Court (pg. 1218): Death row inmates seek to petition the FDA’s failure to regulate death penalty drugs.

· Rule: A presumption of judicial review does not apply to non-enforcement decisions.  This recognition of the existence of discretion is attributable in no small part to the general unsuitability for judicial review of agency decisions to refuse enforcement.  
· Application: The FDA’s failure to regulate these drugs is not susceptible of judicial review.  

· Chief Justice Rehnquist thought this was acceptable since agencies should determine what they want to enforce, the agency isn’t exerting coercive power over others, and this is analogous to a prosecutor choosing what to prosecute.

· Marshall’s concurrence focused on the fact that the agency must explain why they are choosing not to exert their agency influence in enforcement/regulation

· However, judicial review of agency non-enforcement is applicable when:

· The agency flatly claims that it has no statutory jurisdiction to reach certain conduct

· The agency engages in a pattern of non-enforcement of clear statutory language (Adams v. Richardson)

· An agency has refused to enforce a regulation lawfully promulgated and still in effect (State Farm)

· A non-enforcement decision violates constitutional rights
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