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A. Sources/Justification for Constitutional Interpretation

1. Text
2. the nature of the constitution
3. the nature of government
4. Precedent
5. Tradition
6. Evolving Social Mores (contemporary moral values ( see how 8th amendment (what constitutes ‘cruel and unusual punishment’) is interpreted)/ passage of time
7. reliance interest
8. Morality
9. political process theory
B. Role of the Supreme Court

1.   Article III, Section 1: federal judicial power “shall be vested in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish”
2.   Article III, Section 2 (scope of federal ct jurisdiction):
(1) arising under the Constitution, any act of Congress, or a federal treaty
(2) In which the United States is a party
(3)diversity cases
3.   Article III, Section 2: “in all other Cases affecting Ambassadors, other public Ministers and Consuls and those in which a State shall be a Party”
4. Article III, Section 2: “in all other Cases before mentioned, the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.”
(a) Marbury v. Madison – Marshall establishes the place for judicial review at a time when the USSC was seen as the weakest branch. He did this by establishing the right of the ct to review executive/legislative acts and the remedy (rulings are enforceable), but then says USSC doesn’t have standing in the first place. (based on the fact that USSC only has appellate jurisdiction in these cases ( since Marbury wasn’t an ambassador or public minister, no original jurisdiction).
(b) Counter – majoritarian difficulty: why should unelected, unaccountable judges be the ones evaluating major issues – shouldn’t it be up to the legislature?
i. cts aren’t that counter-majoritarian – they live in the same society as we do and are subject to the same changes in public opinion etc. (especially O’Connor and Kennedy…). Also, they are appointed by elected officials – the president (and sometimes even have to be elected).
ii. legislatures may not be that majoritarian – they play to special interest-groups and sometimes act in-self interested ways (re-election etc.). Also, the structure of the legislature (ability to filibuster etc.) may prevent the will of the majority from being satisfied anyway.
iii. majoritarian might not always be the best thing anyway – we don’t necessarily want tyranny of the majority: if Brown had been left to the legislature, there may not have been desegregation as early. (also see things like the Holocaust)
C. Congressional Powers and Federalism

Enumerated powers:

1. Article I, Section 1: All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.
2. Commerce Clause: Article I, Section 8, Clause 3:  Congress shall have the power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes 
(a) Commerce clause has been interpreted narrowly and broadly overtime. It has been used to impose minimum wage, limit child labor, as part of the New Deal, and to prevent discrimination. As the circumstances and the court has changed, so has the breadth of the commerce clause:
1. Child Labor: 
Hammer v. Dagenhart (1918) - ct strikes down Child Labor Act, saying the interstate commerce thing was a pretext. Can’t transparently use an enumerated power for a purpose not contemplated by framers. (note: pretext inquiry looks like a motive inquiry- and courts aren’t supposed to look at legislative motive – supposed to look at what legislature did not what it was thinking) note (2): ct says the race to the bottom argument is irrelevant, but then applies it in Darby.
United States v. Darby (1941) (overrules Dagenhart) – ct rules that the Fair Labor Standards Act is okay, so Congress can regulate minimum wage. Judge Stone explains: “The Darby bootstrap”, p 205 “Congress’s power “extends to those activities intrastate which so affect interstate commerce as to make regulation of them appropriate means to the attainment of a legitimate end….[Congress] may choose the means reasonably adapted to the attainment of the permitted end, even though they involve control of intrastate activities.” Note: there is also a race to the bottom argument here: if Congress doesn’t regulate, companies will just move to places where they don’t have minimum wages to exploit workers there, and people in states that have minimum wage will be out of work.
2. New Deal: 
Schechter Poultry (1935)- (non-delegation doctrine applied) NIRA (national industry recovery act) includes ‘codes of fair competition’ for interstate commerce. Chicken coup people are prosecuted for violating these. Three arguments: (1) Congress purports to be regulating interstate commerce, but this poultry stuff is really local activity (argument wins), (2) Nondelegation: Congress is suppose to pass laws rather than meaningless words that delegate to executive officials broad discretion. Statute doesn’t specify what codes are supposed to look like. Executive is only supposed to implement, not supposed to legislate. (wins – though not after 1937, at this time ct enforces the nondelegation doctrine), and (3) Substantive due process: powerful doctrine (from 1900-1940) that ct would protect rights of economic liberty. State shouldn’t tell employers what wages to play OR employees how many hours to work (see Lochner , 1905 – still arguable good law in 1935). This is an individual rights objection, not a federalism objection. However, but 1935 ct was ready to drop this line of doctrine (officially did so in 1937) (argument fails)
Carter v. Carter Coal – ct strikes down the Coal Conservation Act – functioning in a similar way to NIRA but specifically for the coal industry. The government argues that coal is vital to the country and history of coal strikes is really detrimental. Justice Sutherland says: (1) States can solve this problem, it’s not Congress’s place (2) digging coal out of the ground precedes interstate commerce, it does not fall into the category of interstate commerce (3) the connection between coal production and the national economy is too weak ( lulls in coal production don’t destroy the national economy.
 NLRB v. Jounes & Laughlin Steel Corp. – national labor relations act (NLRA) existed to encourage unionization in the Steel industry. This was overruled in Carter Coal, this time the ct accepts the argument: encouraging labor organization is aimed at preventing labor unrest, unrest in the steel industry has an effect on the national economy, so this is fine.
Wickard v. Filburn (1942) – agricultural act replaces the one struck down in Butler – government attempts to regulate wheat prices by ordering farmers not to produce more than a certain quota of wheat. The real question is whether the wheat they use themselves (don’t put on the market) must be included in the quota. Justice says the government can include it, based on: (1) aggregation principle (when you aggregate the extra demand taken out by all the farmers using their own wheat, it really affects the market, (2) substitution – the wheat they are using is substituting for wheat they would have bought on the market. ( the whole point is to regulate supply and demand of wheat.
3. Discrimination: 
Heart of Atlanta (1964) 
Katzenbach v. McClung (1964) – Congress tries to desegregate restaurant by claiming that segregation affects interstate commerce: 1) Race discrimination in restaurants also deters travel (although not as much as with hotels) (Note: After Wickard we’re doing aggregation- so it’s not just if Ali’s Barbeque itself does, the question is if all restaurants doing it in the south), (2) Black people spend less as a form of protest, (3) Race discrimination causes constant protests and demonstrations, which deters people from going downtown and spending money because afraid of unrest, (4) less of the meat Ali’s sells is being sold if there are fewer customers. Meat comes through interstate commerce
(b) Modern Cases:
1.  United States v. Lopez (1995) – Congress attempts to regulate guns in/around schools through the commerce clause. The ct strikes this down. 
It’s unclear where the ct stands today regarding the breadth of the Commerce Clause (hasn’t been addressed since Lopez). Lopez was ambiguous (see below), and there are swing votes. 

5 points of Ambiguity:

1.  Does the absence of findings make a difference?

- Congress did not make factual findings that guns near schools affect commerce

- So maybe if congress did this, the statute would be okay

- Morrison suggests no

2. What counts as commercial? When do you make the distinction between commercial vs. non commercial?

- Rehnquist admits this is murky

- Important because affects the rigor of the substantial inquiry

3. Does it matter that Congress is regulating traditionally local/state regulated areas?

4. How important is it that there is no jurisdictional requirement?

- How important is it that statute didn’t say that the gun moved in interstate commerce?

- If it had the jurisdictional element, would the statute have been treated differently?

5. Is Lopez a case about federal criminal statutes?

- Congress has most expanded its regulatory authority in criminal law (because people have been so worried about crime)

- Morrison  would suggest it’s not (simply) about expansion of the criminal codes
     2.  Gonzalez v. Raich – recent case in which the USSC rules that Congress can reach home-grown and home-consumed marijuana via the commerce clause.

Dormant Commerce Clause: article I, Sec. 8, Clause 3: is interpreted as an independent constraint on states ability to interfere with interstate commerce. So even if Congress has left its commerce power dormant, there are limits on what the states can do. (see Ny v. United States ( radioactive regulation; if Congress does nothing, there is still a limit on what states can do that will affect/regulate interstate commerce).
3.  Taxing and Spending: Article I, Section I, Clause 1: The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States
(a) 3 ways to interpret the clause: (1) Broad reading (ct hasn’t accepted) - power to ‘provide for the general welfare” is an independent power, in addition to tax and spending – but why mention everything else specifically since they would all be included in this? (2) “Hamiltonian Interpretation” (less broad) - Congress can tax and spend for the general welfare, and general welfare can be interpreted broadly. (3) “Madisonian Interpretation”- Narrowest - general welfare isn’t broad – it is limited to  the other ends that are enumerated in Sections 2-18

(b) Evaluating the Spending power (Dole)


1. must be in pursuit of the general welfare (defer to Congressional judgment)


2. Congress must condition spending restrictions clearly and unambiguously


3. the ends (ultimate purpose) of the conditional spending must be closely related to the means


4. there can’t be an independent constitutional restraint (superfluous)


5. the spending power cannot be used coercively – but what makes something impermissibly coercive rather than just a really attractive offer? [Klarman thinks it relates to whether you are giving something or taking it away]

(c) The cases
1. United States v. Butler (1936) – congress imposes tax on agricultural commodities, proceeds of tax go to subsidize farmers who agreed to restrict their production. Ct strikes the Statute down because agriculture is something “traditionally regulated by states” so it can’t be taxed. Ct rules that this is coercive.
2. Steward Machine Co. v. Davis (1937)- statute taxes employers in states that don’t provide unemployment compensation. This is clearly an attempt to get employers to lobby state legislatures to get an unemployment compensation system, yet the ct says it is not coercive.
3. South Dakota v. Dole (1987) [unclear what ct more committed to federalism would do in this case] – statute restricted highway funds to states that imposed minimum age of 21 to purchase and drink alcohol. 
4. Article 1, Section 10: restricts state power – anything not mentioned is within the purview of the states.
5. 10th Amendment – national government is not a government of inherent power (like states). It is a power of enumerated powers- but these powers don’t have to be explicit, can be implicit. [note: some of the framers said 10th Amendment was superfluous]. Congressional powers are enumerated, state powers are inherent
6. 9th Amendment [rights protecting provision], “enumeration of rights in Constitution should not be construed to deny or disparage others retained by the people”
7. 14th Amendment, Section 5: The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
(a) Lassiter (ct upholds literacy tests to for voting in North Carolina)
(b) Katzenblack v. Morgan (1966) – literacy tests being used to disenfranchise blacks had been upheld in ct., so Congress said it is illegal to require literacy test to vote (based on its Sec. 5 power in the 14th Amendment). Ct upholds Congressional decision (only way to really reconcile this with Lassiter is based on presence of congressional findings, but this seems a little lame).
(c) City of Bourne v. Flores (1997) – Congress passed a statute giving a disparate impact rule for acts violating/limiting the free exercise clause, overruling Smith (like Washington v. Davis for religion). The ct says Congress can’t have the power to enforce and interpret. The ct decides what the 14th amendment means, and Congress passes legislation accordingly. 

Also see Kennedy’s discussion of why this is different than race: See Washington v. Davis again (aptitude test to be a police officer – disparate impact on AA’s). Kennedy argues: it’s just more plausible to think that in the race contest, discriminatory impacts were motivated by discriminatory purposes, but it’s hard to prove, so we’ll be more lax - Kennedy is not willing to extend this reasoning to the religious context – most disparate impacts regarding religion were probably not intended to have discriminatory results
 - Note that with religion and race, there are constitutional provisions going both ways (ban on establishment)
Implied/Inherent Powers
1. Article I, Section 8, Clause 18: Necessary and Proper clause: Congress shall have the power to…To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.
(a) interpretation of the word “necessary” & the existence of inherent powers


- (Maryland says): necessary is limiting ( it is only what is absolutely indispensable VS

- “Express” is not in the 10th amendment, which leaves room for necessary to mean more than most limited possibility.

-ct (McCulloch): there are degrees of “necessary”: at times the constitution says “absolutely necessary,” so if the word is not qualified by “absolutely,” it is a more fluid, broad meaning of the word.

-see arguments regarding interpretation of the constitution based on (1) nature of the constitution (it was meant to be broad to accommodate changing times – the details were meant to be read-in later) (2) the nature of government (government should be able to adapt in times of crisis, and should have all the means necessary to accomplish its enumerated ends). (see p 13-14 of notes)
(b) McCulloch v. Maryland – issues in the doctrine of implied powers.  Marshall creates implied Congressional power to create a national bank through the “Necessary and Proper Clause.” Says the Constitution is the product of people, not states, so Congress can do things in the interest of the people. This is important because of implications for Missouri-compromise/slaver (if the Constitution is the product of states, then states should be able to succeed).  Maryland can’t tax the national bank because then it is like taxing citizens of other states.
Commandeering

-Commandeering is regulating states in order to conscript them into doing the federal will.

1. 3 different kinds of Commandeering

(1) State legislature and force them to pass law enforcing federal law

(2) State executive and force them to enforce

(3) State judge (ct has gone out of its way to say that state judges CAN be forced to enforce federal law)


Argument for why judges are different:

Supremacy Clause (Art 6, Sec. 2) – ct reads it to mean that Congress can require state cts to adjudicate federal claims. Klarman says you don’t have to read it that way: could be that if a case is in a state court, the state judge cannot ignore federal law. State judge is required to examine federal arguments raised and vindicate them if they are correct.

2. Commandeering is viewed as a per se violation of state sovereignty: federal government cannot force states to pass laws. (NY v. U.S.)
3. Commandeering of State Legislatures:

Usery & Garcia – in Usery, the ct overturned the application of the Fair Labor Standards Act to employees based on the 10th amendment (saying it is not a truism, it actually constrains congress), because regulation of state employees is a traditionally state exercise of authority. Garcia subsequently overturns Usery – justice Blackmun changed his mind on federalism and said that procedural mechanisms of the government protect state interests, so applying FLSA to state employees should be fine.

*note: no reason to think Garcia wouldn’t be overturned by more conservative ct today.
New York v. United States – Congress passed a statute regulating toxic waste disposal amongst states – related to how states dealt with using one another’s disposal sites and in time building their own. The statue essentially forced state legislatures to pass laws creating their own low-level waste disposal sites within a given amount of time. Though the states may have wanted it for coordination reasons, the ct says this isn’t okay.
Why wouldn’t we want commandeering of state Legislatures?


(a) it muddies the lines of political accountability


(b) it infringes on traditional spheres of state control
Why might commandeering of state Legislatures be okay?

(a) It can help solve collective action problems like those in NY, and if states are being coerced, they have every incentive to publicize it ( congress won’t be unaccountable

(b) blatant legislation by federal government is far easier to detect, and thus helps with accountability, than the other means by which Congress could indirectly induce the same outcome:

Ex) Congress can try to regulate things like state nuclear waste disposal via: 
(a) commerce clause (no goods that produce radio active waste in production can be sold inter-state from states that do not have their own radio-active waste disposal sites)

(b) consenting to violation of dormant commerce clause (states with disposal sites ban other states from sending waste to them, and Congress does nothing)

(c) conditional spending (make it so attractive to build disposal sites, no state wouldn’t do it)

(d) threaten legislation (we will pass legislation X, like under (a), unless you pass legislation creating disposal sites)

4. Commandeering of state Executives:

Printz v. U.S. (1997) – congress passes statute (Brady Act) requiring local law enforcement agents to perform background checks before people can purchase handguns, thus enlisting state officials to do the federal government’s bidding.  (Although this becomes obsolete after the national registry), ct (Scalia) strikes this down, based on originalism (framers wouldn’t have done it, they would have wanted to preserve federalism, so do we).

*not clear if this case is just a symbolic enforcement of federalism or genuine.
Constraints on Congressional Power

1. The Constitution itself and the USSC enforcing it
2. Structural constraints based on the way the federal government is designed – at the time of the framers, representatives were accountable to state legislatures, so Congress would be less likely to overstep its bounds at the risk of offending its state constituents
3. Political/ideological – Congress will reflect state interests because reps are dedicated to state rights/federalism

Advantages and Disadvantages of Federalism

(5) Advantages of Federalism
(1) Citizen Participation – local government yields more citizen participation and is better able to address local issues

 (2) Enhances opportunities for experimentation - states are laboratories of democracy where policies on a local level before adopting them nationally

(3) Encourages efficiency in government - States are competing against each other for citizens. So, if a state adopts a burdensome taxation without giving substantial benefits back, people will leave. Federalism forces states to compete against each other to provide desirable packages of taxation and services (But, some states have other things to offer (see CA))

(4) Check on government oppression - State’s check the national government

(5) Maximizes welfare given diversity at the local level - May not make sense to have 1 rule throughout the country on certain issues. If we leave decisions to state governments, we can make more people happier. Also, people can vote with their feet – which will further maximize voter preference

(5) Disadvantages of Federalism
(1) Problem of Majority Tyranny (Fed. 10) - Madison argues, you have to worry about majority tyranny in a representative form of government ( one interest group becomes majority and tyrannizes minorities (debtor relief, religious…). There will be less of this at national level because there will be greater heterogeneity of interests at the national than the state level. It will be difficult to assemble a majority platform that is committed to oppressing a minority

· Race Relations make it look like Madison was right:

· In the south, where race was the dominant issues, white would gang up against blacks. In the nation as a whole, this happened to some extent, but there were other interest groups/cleavages that diluted this

(2) Obstructs implementation of national policies - There are some issues where it makes sense to have a unitary rule across the nation

· Ex) there ought to be a national rule barring segregation in schools. Because of federalism, it was harder to implement Brown
(3) race to the bottom

· Competing with other states for capital – impose good restrictions (no child labor), but if this isn’t done in other states, business will just leave to go to other states…

· Ex today: environmental regulations

(4) Cost Externalization/Protectionism

· One of the benefits of the union = free trade association

· But, states have incentive to favor their own citizens and dump on outsiders. By preserving federalism, state legislatures will still try to favor their own citizens

· Ex) [could think about free trade agreements within the EU] USSC case: NC and Washington State are good at apple growing. Wash is better because of climate. NC legislature will try to pass devious regulations that purport to be about consumer protection, but are actually about excluding WA apples

(5) Loss of Economies of Scale

· In US education and police force is highly localized (this is unique to US)

· During crises etc., it might be nice not to have to coordinate all of these different bodies

· Many of the advantages of federalism, are just the opposite side of the coin from the disadvantages

· Ultimately, people’s views about federalism are usually founded in their positions on the underlying issue(s). 
D. Separation of Powers

1. Constitutional Provisions

Article II, Section 1, clause 1: “The executive Power shall be vested in a President of the United States of America…”

Article II, Section 2: presidential Powers: see page xlviii of book

Article II, Section 3: “Take Care” Clause

2. Theoretical Points

(a) separation of powers and checks and balances are both attempts to avoid government tyranny. However, these two methods are not consistent with one another, so it’s a questions of which is better.
(b) separation of powers weighs on individual rights cases (as does federalism): who gets to decide whether the right is fundamental/what the restrictions are – state legislature, congress, USSC? (see Roe). Thus, in some ways separation of powers is about who is best at protecting individual liberty.

(c) activist judges (those expanding the doctrine/striking things down people would argue the constitution doesn’t authorize them to) = conservatives

(d) separation of powers cases are usually between president and Congress. They can both protect themselves – why not just let them wrestle it out? (Chopper, 1980)

- the outcome wouldn’t necessarily yield the best division of power/what the constitution has in mind

- also, if it got out of control there would be no constraint on one branch’s power

(e) Ct has aggressively struck down: Legislative veto, Line-item veto, federal commissions, etc. yet it has been unwilling to strike down the items listed below. By striking down trivial departures like legislative veto, the ct actually defeats the system’s way of tempering the huge departures. 

- administrative agencies: bodies that legislate, execute, and adjudicate (outgrowths of the New Deal = administrative state)

- delegation: really broad laws in which Congress delegates a lot to the exec. But non-delegation doctrine is dead (existed with Schechter Poultry, then died with ​​​____)

- imperial presidency: president now runs foreign policy, gets the country into wars, and initiations major federal policy (see recent bail-out scheme). 

- executive agreements: treaties used to be ratified by Congress – now President can do it on his own through executive agreements.

(f) although, it’s not clear ct could really strike down the huge departures anyway: they have evolved with history and social change.
3. Justifications: Formalism vs. Functionalism & Translation

(a) Formalism: (rigid originalism) focus on the structure, text original understanding (see Justice Black in Steel Seizure, Chada)

- criticism: it’s pointless because the framers lived in a completely different world than we do. Given all that’s changed, it doesn’t make sense to stay with their framework.
(b) Functionalism: (living constitutionalism) focus on the underlying purpose of the framers in including separation in constitution, then ask whether the departure/particular scheme is inconsistent with that purpose. (see Morrison, Curtis-Wright, )
- ex) functionalists would read legislative veto (Chada) within the context of the new state as an attempt to take back some of the power president has accumulated through expansion of the administrative state

- criticism: too open ended. The inquiry takes place at such a high level of generality it’s an invitation for judges to do whatever they want. 

(c) Translation (Lessig): compromise between the two: stick with the original understanding, but be general enough to reconcile it with modern-day circumstances. Ask: what principles did the framers embrace, and then adjust for changed circumstances.


- note: in separation of powers, functionalism is translation

- criticism(s): (1) extremely speculative, (2) incoherent: arbitrarily making certain things constant and other things changing variables ( maybe the framer’s commitment to separation of powers wouldn’t exist under the current circumstances.
4. Separation of Powers: President and Congress – general rules, war powers, administrative state


(a) modern test (from Jackson concurrence in Steel Seizure):


-3 categories of when president might act:



(1) clear authorization from Congress ( president can act



(2) Congress says nothing ( ambiguous, ct must interpret



(3) Congress clearly (explicit/implied) bars act

- if it is in category (3), the President must have some independent constitutional grant to pursue the act. Otherwise it is unlawful.
Steel Seizure (1952): President Truman issued an order to the Secretary of Commerce to take possession of and operate Nation’s steel mills to prevent strike and cease in production (justifies based on necessity of averting a national catastrophe - war capacity during Korean war). Ct. says president is not authorized in text of constitution via his military or executive power.

Jackson’s Concurrence: unlike Justice Black’s opinion for the ct, it is functionalist.

-Jackson views the fact that Congress did not sanction Truman’s order when he submitted it to be an implied bar (putting it in category 3).

-note: what was controversial was that Jackson put this under category (3) instead of category (2) (ambiguous)

(b) questions about modern doctrine

- is failure to sanction an implicit denial? (See Jackson’s opinion in Steel Seizure ( Taft-Hartley Act = implicit denial of Truman’s attempt to nationalize industry

- what inferences can you draw from silence (category 2)?


Congress just didn’t think about it


Congress didn’t mention it because they didn’t want to grant it


Congress didn’t mention it because they didn’t want to prohibit it

- do we really want to give legal significance to silence?
(c) Presidential Power in International Affairs context:
United States v. Curtis-Wright (1936): Congress delegates to President to prohibit the sale of arms if he found that prohibition would contribute to establishment of peace in the region (Bolivia in this case). LQ’s: (1) can Congress delegate this decision to President, (2) if not, does President have independent authorization

(Justice Sutherland): the government is not limited to enumerated powers – it has inherent powers in the international context. These rest with the President, which is good because he is (1) a unitary decision-maker (2) has better access to information, and (3) can be secretive, unlike Congress.

-so in int’l context, the president pretty much dominates

-note: this is a lot murkier today then it was when Sutherland wrote – world is way more int’l.
Medaine – int’l defendant didn’t receive information about right to representation, but he didn’t object. Texas court says he waived the right, but ICJ says this right can’t be waived and U.S. has consented to ICJ jurisdiction. Ct says treaties are not self-executing (they don’t apply domestically unless Congress says they do). So, LQ: can the President pass an executive order telling state courts to implement the ICJ decision?

(conservative justices): no, congress has implicitly bared this by making the judgment non-self-executing.

-note: liberal justices didn’t have to get to presidential power question, because they believed treaties were self-executing, comporting with precedent. 

(d) Presidential Power in War Context:
Hamdi: can president detain American citizen caught in Afghanistan indefinitely without prosecution? Did Congress authorize this, if not can president do it himself?

O’Connor: Congress authorized through the AUMF. Then she splits the difference using Matthew v. Eldridge and looks and individual interest vs. government interest, and says you need minimal notice, hearing, etc. but don’t have to provide a formal trial. 

Souter and Ginsburg: there is no Congressional authorization. President does not have independent authority to disregard procedural protections.

Scalia and Stevens: text says nothing about emergency context, so won’t interfere.

Note: it’s not clear whether text is meant to be exhaustive or when it should be applied.

Ex Parte Milligan: Scalia opinion in which the ct essentially suggests that the text is not exhaustive. Thought it doesn’t really influence anyone but U.S. POWs (of the U.S.), it is still Scalia changing from Hamdi. 

Hamdan: Did the AUMF authorize the President to create military commissions by executive order – if only aliens are subject to judgment under the commissions (so Hamdi and Padilla aren’t issues)? Ct rules AUMF did not authorize this and that the President does not have independent authority. 

Maj and Dissent disagree on all of these issues:

1)has Congress successfully stripped jurisdiction?
2) Does AUMF authorize military commissions like these?
3) is conspiracy to kill civilians a violation of laws of war such that military commissions have jurisdiction?
4) Does UCMJ contemplate military commissions like these?
5) Are Geneva Conventions enforceable against military commissions?
6) do Geneva Conventions apply to this sort of war?
7) do Geneva conventions bar military commissions with these procedures?
Summary of Intervention in President’s War on Terror:

(1) Hamdi (2004) – involves minimal procedural protections for citizens (due process)

(2) Rasul (2004) – question of the statutory reach of habeas. On the statutory and constitutional question, is Guantanamo part of the U.S. or not? De facto it is. This is what the USSC says. This case says the people being held in Guantanamo do have a statutory right of habeas (right to raise rights claims)

(3) Hamdan (2006) – right to traditional hearing for U.S. citizens

(4) Boumediene (2008) – Congress explicitly overrules Rasul, saying prisoners at Guantanamo can’t have habeas claims. Ct overrules this statute saying it’s unconstitutional

(e) Administrative State:

Non-Delegation Doctrine and it’s demise

Congress Checking the President – Legislative Veto

United States v. Chadha: AG gives Chadha exemption from deportation (according to statute). Statute creating INS says that the House can veto the exemption. Ct rules that the one-house veto is unconstitutional becomes it circumvents the bicameralism of the constitution. 

Criticisms: Congress isn’t constrained in its ability to delegate broadly (no non-delegation doctrine anymore), so why constrain it here? This just subverts the attempt to constrain the broad grant to administrative state.

- even though the case technically overturned 100’s of statutes, it doesn’t really matter because Congress can constrain agency actions in other ways.
5. Getting Judicial Process Against the President

(a) Executive Privilege: in determining when Executive Privilege can be invoked, the ct invokes a balancing test to weigh the interest of the president in keeping information secret for bargaining purposes, reputation as president etc. against the value of the information for the ct proceeding. Note: executive privilege is qualified, not absolute (hence the balancing test)
U.S. v. Nixon – President Nixon tries to invoke executive privilege to prevent prosecutor in Watergate from accessing tapes.

Nixon claims: (1) executive privilege means there is no judicial review of executive acts (2) executive privilege applies to the tapes sepecifically.

Ct: (1) of course ct can review: Marbury v. Madison (you can mandamus an executive – which means you can bring him under the purview of the ct). (2) there is not text, no original understanding, no precedent directly on point. Ct discusses interest of precedent – remands to District Court to perform a balancing test.

-note: how much the context of the case mattered and the fact that it was a criminal proceeding.
(b) Suing the President (out of office, for something he did while in office): ct says president gets absolute immunity for things he did while in office so that the threat of litigation after office won’t “chill the exercise of the President’s duties”

Fitzgerals v. Nixon – employee tries to sue Nixon for losing his job based on exercise of his freedom of speech. Ct says nobody thinks the president would be strictly liable – he either gets absolute immunity, or partial immunity (even if president crossed the line of legality, if he was acting reasonably given his position and the circumstances he still has immunity). Ct is more worried about chilling exercise of duties than anything else because you can punish the president through impeachment of no reelection.

(c) Suing the President (when he is in office, for something he did before he was elected): yes, you can. There isn’t the same worry about chilling the exercise of duties. However, there are worries about an unfair imposition on the President’s time that will distract him from his duties. Though the ct was not too concerned with this initially, it proved to be a little wrong (after Jones came the Lewinski scandal)

Clinton v. Jones – ct unanimously rules President can be sued for acts committed before his election. 

(d) Impeaching the President (See Article II, Section 4) – left up to Congress so it’s about finding the right standard for impeachment. Not too worried about the power being abused because of partisan alliances (see Clinton example).

Evolution of the Standard:
-“Neglect of Duty or misuse of official power” – this is too broad and amorphous: Don’t want president to be removable on a fairly flexible standard, because then the President is at the will of Congress. So concern with standard “neglect of duty or misuse of official power” = to amorphous and too weak. Could be that President “misused power” just because disagree with Congress’ policy.

- so end up with:  “treason, bribery, or other high crimes and misdemeanors” 
See Clinton Example:
 In Clinton, they were assessing whether him lying about sex in a civil trial fell under the “high crimes and misdemeanors” category, such that he should be impeached.

Republicans: he lied about sex, breached the public trust, and he abused his office to cover it up. Most Republicans thought he should be removed, and most democrats thought he shouldn’t (of course)

Nobody argued that simple majority was enough to remove Clinton from office- Constitution clearly says 2/3’s

Klarman’s Article

· Republicans were insisting that it was irrelevant that the public didn’t think Clinton should be removed (he had a 60% approval rating). Republicans said “constitutional law is not about majorities”

· Klarman: this is dubious. Just because it’s not always about majority will, doesn’t mean there aren’t some issues in which popular opinion is important

· It’s not clear whether a ct would ever define what “high crimes and misdemeanors” means.

· It would probably defer to Congress

· It’s also hard to imagine this being abused badly ( will always raise a partisan contest, and the minority party always has at least 1/3rd of the Senate

6. Appointment & Removal

Appointments:

Only the President can appoint: see Article I
Buckley v. Valleo (1976) – There is a clear text to work with (see Article I). Congress created an administrative agency, and hasn’t left the appointment authority entirely to President = Congress trying to take some power back after the Watergate disaster.  The statute violates the appointments clause if the agents are considered “officers of the United States,” but if they are “inferior officers” it could be okay. Ct unanimously says that these officers are very important. They aren’t just investigating and reporting. They make rules, prosecute violations, and they adjudicate violations. Thus they are officers of the U.S. and so Congress can’t reserve part of the appointment authority for itself.
Who gets to remove? - Constitution is clear about appointment (see Article I), but can the President remove appointees alone?

(a) Actual rule: it depends on the function of the individual. If the individual has a strictly ‘executive’ function, the president can employ ‘at will’ removal. However, if the employee is a member of an ‘independent’ agency that is “quasi-legislative” or “quasi-judicial” the president can only employ “for cause” removal.

(b) Justifications on either side:

- Scalia and the unitary executive: since all executive authority adheres from the President he should be able to at will fire those he appoints.

Article 2, Sec. 1, Clause 1: “executive power shall be vested in the president of the united states” – doesn’t say in the executive branch, says the president

(The only way president can do this, is if he has complete power over all underlings

Article 2, Sec. 3 “He shall take care that the laws be faithfully executed”

(Vesting clause and the Take care clause support idea of a unitary executive, which means the president can at will fire people

-vs: the constitution doesn’t say anything about removal even though the issue arose almost immediately, so you can’t assume the president has the right for at will removal. The President can “take care the laws are faithfully executed” through “for cause” removal just as easily as through at will.


(c) Cases
Meyers – Taft opinion focused on the unitary executive overturns statute saying that postmasters can only be removed with advice and consent of the Senate. Congress cannot reserve authority for itself. Postmasters perform quintessentially executive tasks, there should be at will removal.

Humphrey’s Executor- in an attempt to create administrative experts who are insulated from presidential authority Congress makes officials of the FTC removable only in cases of efficiency or neglect of duty (for cause). This is okay because (1) Congress did not reserve authority for itself, and (2) FTC is not quintessentially executive: it is quasi-judicial and quasi-legislative.
Bowsher - The Act provided that the Comptroller General act in an executive capacity, but the Comptroller General is only removable by the Congress. Comptroller General makes decisions about where we are going to cut the budget, but he is removable based not on the president’s decision, but based on Congresses decision. Chief justice says: this is an executive function, when you have an executive function you can’t reserve the removal power to Congress. Stevens says: even if you see budget cutting authority as being legislative, you still have delegation problem = legislative veto problem
SO: If it’s an executive function, problem = removal authority; if it’s a legislative function, problem = legislative veto. White dissents on functionalist grounds: are you interfering with some core executive function? No, the fact that Congress can remove this person for neglect of duty is not fundamentally threatening the President’s independent authority to execute the law.

Morrison independent counsel case (2 years after Bowsher): involves the creation of an “independent counsel.” This is difficult because prosecuting crimes has always been a core executive function, yet the counsel isn’t removable by president alone. However, when the executive misbehaves, you can’t trust the prosecutor to prosecute if they are at will removable by the executive. So, the ct says independent counsel is not an official of the US government because he (1) has limited jurisdiction (2) has limited tenure and (3) is an inferior officer. So there is no problem vesting appointment in the judiciary. Constitution doesn’t say you can’t do this and it won’t interfere with the judiciary’s article 3 duties.

President doesn’t have to have at will removal because: (1) it doesn’t undermine the executive’s power, and (2) Congress isn’t delegating authority to itself either.

Note: in retrospect most people think Scalia’s (sole dissenter) functional arguments were right: (1) It’s not a level playing field – this prosecutor has unlimited budget, and no competing priorities, (2) Incentive to find something to charge president with, (3) Lose perspective, (4) This is politics: the other party will always have an incentive to come up with something against the administration

Note 2: It’s because of these political reasons that in 1999 Congress decided to do away with independent counsels (after democrats saw it being used against Clinton)
E. Individual Rights – Equal Protection for Group Classifications

1. What does “Equal Protection” mean?

(a) certain classifications are presumptively barred: burden is on the government to show that the classification is necessary to accomplish a compelling government interest. (strict scrutiny: raced based classifications)

- essentially if there are any possible alternative ways to accomplish the goal, even if the interest is compelling, the statute will be overturned.

- limited deference to legislature’s reasoning
(b) If it is not one of the “suspect” classes, the burden on the government is minimal: if the classification in the law could possibility have some connection to the purpose of the statute, it’s okay. (minimum rationality: wealth, age, retardation, etc.)

- if the government can think of any connections to the purpose (even if Congress didn’t think of them), then it’s okay

- lots of deference to the legislature
(c) in between cases: there are “quasi-suspect” cases where, if the classification is shown there must be a substantial relationship to an important interest. (intermediate scrutiny: sex/gender based classifications).

(d) interests shouldn’t be unequally treated (ex voting) (fundamental rights equal protection)

2. Minimum Rationality

(a) When a class is not suspect, there is extreme deference the legislature: if you can even imagine a purpose for which you would have that classification AND there is a minimal connection between the purpose and the use of the class in the statute, it is okay.

Test from McGowen, Lee Optical, and Fritz: Is a law wholly unrelated, based on some set of facts the legislature plausibly might have had, to some purpose that the legislature plausibly might have had
(b) Why defer to legislatures?

 - Interest group pluralism is all we have. There isn’t a real public interest other than aggregating all the special interests that are out there (common view among political scientists in the 1950’s). So it would be nonsensical for the ct to ask for more

- There is a “public good” but the ct has a hard time defining what it is.

- Even if you can define what the public interest is, there is going to be an issue with tension between public interest and private interest – so might as well just go with the legislature.
(c) Cases/Examples:

New York City Transit Authority v. Beazer (1979) – Rule against drug use (won’t employ drug users) is being applied against methadone users in heroine treatment program. Thus the rule is over-inclusive. Although dissenters point out it is also under-inclusive (legislature didn’t adopt rules against other undesirable groups), because there are rational reasons for wanting an over-inclusive rule (additional incentive to discourage drug use, public perception, additional costs of selecting out categories), and you can imagine reasons for including drug users and not alcohol users (for example) - it passes the test.
Railway Express Agency v. New York (1949) – statute says trucks can only have advertising on them if they are delivering goods (aka, there sole reason for being on the street isn’t advertising).  Even though the advertisements would still be equally distracting to people, the ct defers to the legislature and says it’s okay: the legislature could have had some legitimate reason (vehicles on the street just for advertising were a bigger problem).
Williamson v. Lee Optical (1995): statute says that if glasses break, you have to go to optician, can’t just go back to optician to have them re-crafted. Even though the distinction seems completely arbitrary (and probably only exists because opticians had better lobbyists), ct defers to the legislature because they could have justified it based on “health” 
Board v. Fritz (1960) – legislature is trying to do away with railroad employee pension plans and classifies based on how long they have worked and whether or not retirement plans have already vested. Ct says it will look at possible purposes of the law, rather than the actual purpose (even if it is clear). This demonstrates extreme deference.

3. Mental disability: although the ct. doesn’t want there to be discrimination based on mental disability, it also recognizes that there are times when the government should be taking it into account (wouldn’t want mentally disabled people driving NY city buses).  Therefore, the ct applies minimum rationality review.
Note: class meets various qualifications: immutable, don’t vote so don’t have access to the political process, and there is a history of discrimination.
City of Cleburne v. Cleburne Living Center – classifies based on mental disability ( statute requires a special permit to set up homes for mentally disabled but not for old folks. The ct claims to be applying minimum rationality, and strikes this down. Says there may be good reasons for classifying based on mental disability, this just one of them.

Race and the Constitution; from Missouri Compromise to Desegregation

4. Dred Scott
Dred Scott v. Sandford (1857) (p 453) - Dred Scott is a slave, that claims he is not a slave ( says he has been freed
-It is a common law tort action against the man claiming to be his master. It is in federal court because of diversity of citizenship (Missouri and NY)
-Under domestic law, being in Illinois and Minnesota was enough for him to be free
-Two main issues:
(1) jurisdictional: Dred Scott can only sue in federal ct. if he is a citizen of Missouri (See Art. III, Sec. 2, Clause 1). If Dred Scott is a slave, he is not a citizen of Missouri. Assume he is free on the merits, since it is his claim.  However, it’s not even clear that he is a citizen as a free black
(2) question as to whether the Missouri Compromise freed him (Illinois law may not hold in Missouri, but MO Comp. is federal law..). Out of this q, wonder whether the federal government could rightfully pass the Missouri Compromise
(1) Jurisdiction:
-Justice Taney looks at Art. IV ( Sec. 2, Clause 1. – if Dred Scott is a citizen of Missouri as a free black, he can sue = if you are a citizen of another state but you reside in one state, you have same rights in that state.

- However, Taney determines that free blacks aren’t citizens based on originalist argument: “[free blacks] were at that time considered as a subordinate and inferior class of beings, who had been subjugated by the dominant race, and whether emancipated or not, yet remained subject to their authority…” Also have the: 1790 Naturalization Act (making somebody a citizen) was limited to white people.
Objection to this: there are 3 categories of rights, the fact that framers didn’t think blacks had social or political rights, doesn’t mean they didn’t think they had civil rights. In fact, this is probably the best description of what the authors of the 14th amendment intended. They intended civil rights. Also, Taney doesn’t talk about the fact that in some states blacks could vote AND they could serve in the militia
(2) Congress bar slavery in federal territories that have not yet become states? Aka is Missouri Compromise legit? 

-Congress can regulate territories as a precursor to admitting them, but regulation must be necessary and proper

-Since Taney things “necessary” means actually, really necessary he doesn’t think slavery is something that falls into the category
- So, Taney says the Missouri Compromise violates principles of enumerated powers and 5th amendment substantive due process of states/territories. 

Lessons about/from Dred Scott:
(1) ct isn’t always on the “right side of history” (and this can “delegitimate” the court)
(2) delegation of issues that are difficult to decide politically to the courts are not always successful
(3) Dred Scott is a decision about protecting minority rights – protecting slaveholders, who were a minority in a nation where majority opinion was turning against slavery. So there isn’t an inherent interest in protecting racial minorities.

(4) who is in the ct matters (with southern slaveholders dominating the ct, it’s not a surprise Dred Scott came out the way it did)

5. Segregation – Desegregating Schools: Plessy, Brown, and the aftermath

a. Plessy v. Ferguson: separate but equal is legitimate

Things to keep in mind: 1883 Civil Rights Cases regarding common carriers etc. struck down the 1875 Civil Rights Act. Reconstruction is pretty much over.

Plessy v. Ferguson (1896)

Separate is equal, only Harlan dissents.

Originalism: intent of the framers: “14th Amendment could not have been intended to abolish distinctions based on color…”

14th amendment distinguishes between social equality and political equality ( it wasn’t supposed to desegregate schools or protect the right to vote (this is why the 15th amendment was necessary)

BUT: Plessy’s argument is not asking for a law requiring integration, just asking for no law requiring segregation. Nobody is arguing that the 14th Amendment requires integration, just saying it bars the state from legislating, requiring, segregation.

-Note that in railroad traffic there is only one option – ppl can’t vote with their feet

-Ct also relies on long history of cts accepting school segregation, relies on this for upholding it in the railroad context.

Takeaways from Plessy:
(1) Plessy is a product of its context- Reconstruction ended, in the 1890’s things got dramatically worse in race relations:

-there was a dramatic increase in lynching, attempts to disenfranchise, taking blacks out of juries, and start to see a huge gap in educational financing of black and white schools

- so even people whose view on race were not that regressive could tell themselves a story in 1896 that segregation was better than the alternative. Alternative was interracial violence and lynching

- sentiment was strong in the direction of segregation, and the legal sources (14th Amendment) didn’t push strongly in the other (integration) direction.

-Text, original understanding, and precedent all suggest that segregation wouldn’t be barred

-14th amendment does not suggest that separate is not equal or isn’t okay

-Republicans said, when the adopted the 14th amendment that it didn’t have to mean an end to school segregation

-Cases/past practice suggest segregation is fine

(2) Looking at Plessy and Brown together demonstrate how important social mores are in judicial decisions

-Justices in both cases were looking at the same texts, with the same original understandings

- There was some precedent in Brown for desegregation, but it was very recent and only on the margins

- A huge part of the shift was due to the fact that Brown came in the wake of WWII

(a) Ideological effect (Americans trying to figure out how they were better than Nazzis)

(b) 1 million AA’s fought for their country in WWII – soldiers played an important role in civil rights

(c) cold war imperative for social change: Soviet Union and America are in a struggle for the 3rd world, most of the 3rd world ISN’T white. 

· Soviet Union espouses “white is right”

· Deciding Brown makes U.S. look better/more appealing in the eyes of the 3rd world

b. Brown v. Board of Education (1954)

Why was the Decision difficult?
 (1) They were emerging from a time when an overwhelming percentage of the country was white supremacist

(2) It was a new departure. They couldn’t assume that the USSC does that sort of thing. They were appointed to be restrained and differential to the legislature (during the New Deal era, to bring an end to things like Lochner)

Where the Justices Stood and how Plessy was overturned (see Douglas conference notes)
(1) Chief Justice Vinson: inclined to reaffirm Plessy. Vinson just really wants Congress to handle it:
- Congress applied segregation in schools in the District of Columbia after passing the 14th Amendment. This suggests the didn’t think it applied to segregation.

- even dissenter (Harlan) in Plessy wouldn’t have applied desegregation to schools

- If Congress wants to desegregate schools, it can change the precedent itself: desegregate schools in D.C. action as the local legislature; under its power through the 14th amendment. (although if ct can’t enforce it under Sec. 1, Congress can’t execute under Sec. 5

(2) Black: inclined to overturn Plessy. There is no such thing as separating races ‘for their own good’, it is discrimination.  Therefore, segregation is per se illegal, unless precedent bars it. 

(3) Reed: inclined to reaffirm Plessy. Segregation isn’t necessarily a bad idea as a matter of policy, and to the extent it is the legislature should deal with it. It’s also not necessarily true that there is a unitary federal solution – federalism. Also, segregation is gradually disappearing, so they should just let it. Right now there will be so much push back, it’s not worth it.
(4) Frankfurter: undecided.  Thinks it should be reargued. Thinks it is impossible to think the framers of the 14th amendment intended or foresaw that it would bar segregation. He’s not a pure originalist, but he can’t say it’s necessarily unconstitutional to treat a black man differently from a white man.

(5) Jackson: undecided. Text, original understanding, and precedent don’t bar segregation. Legally, it seems constitutional. But he also thinks it is an evil. Thinks it is coming to an end anyway. So maybe he would allow desegregation, but would want a gradual remedy. Basically: “he would go along with Brown, but he will not pretend that it is a legal decision”

(6) Douglas: overturn Plessy. Thinks segregation is easily unconstitutional, though implementation of desegregation may be difficult.
(7) Burton: overturn Plessy. This case has already been decided in higher learning school desegregation cases (Sweet)
(8) Clark: undecided. But does think there is segregation/discrimination in the North and it should be addressed as well.
(9) Minton: overturn Plessy.
So, have 4 votes to strike down segregation, 2 votes against overturning, and 3 undecided.

So how did they get to unanimity in 18 months?

(1) Vinson died, and Warren replaced him. When Eisenhower appointed him, it wasn’t obvious how Warren would vote on this – checkered record concerning race (as AG of CA he was a huge advocate of Japanese internment during WWII)

(2) “Good of the Court” argument. Justices decide that since the South will have a really bad reaction to this anyway, and dissent will fuel it. So, for the good of the court, lets suppress dissent. It’s clear that this is what got Stanley Reed not to dissent. He was never convinced Brown was right, he came along for the good of the court.

(3) since Warren came on the court, seemed less worth it for Jackson and Frankfurter to stand up for the legal principles that weighed against barring segregation. Jackson and Frankfurter both thought segregation was wrong (upholding “Hitler’s Creed”)

Brown Decision

(1) Can be read in many different ways, which is why so many people can agree with the outcome, and disagree with how to apply it as precedent. So why is segregation unconstitutional?

(a) segregation will never be materially equal
Black schools were dramatically underfunded
(BUT, Before blacks were disenfranchised, there was roughly equal spending on schools)
(b) assumption of inferiority - only segregate races because of presumption of inferiority
(c) a message of inferiority
(d) purpose of segregation is to harm blacks
(e) takes into account race ( laws should all be colorblind (Scalia and Thomas)
(f) integration is an affirmative good, constitution requires that we pursue an integrated society
(2) Note that Brown cannot be justified based on the text, precedent, or original understanding. So the reason we all think Brown was “right” is that we all agree with the outcome

(3) Brown can be thought of as an example of the court suppressing outliers ( not as extreme as with Griswold, but the tide was moving in the desegregation direction

(4) for further theories: see McConnel in notes

c. After and Since Brown: victories and losses for desegregation. 

- In Brown II The court backs down and offers a very gradual, and lax implementation/enforcement scheme. Subsequent cases:

Cooper v. Aaron - after Eisenhower sends state troopers in to school to enforce desegregation (against Governor’s wishes) the District Court gives the school district 2 additional years to desegregate (since state cts got discretion). USSC overturns – but then backs out of the arena again. Only gets back in when civil rights mvmt sweeps country
Griffin (1964) – Prince Edward county closes schools when ordered to desegregate. Whites went to private schools, blacks were screwed. USSC ordered the public schools be reopened.
Green – Desegregation method is evaluated by how effective it is: aka how successful is it at integrating schools? Because community is rural, housing is actually integrated. Nucan county employs “freedom of choice” instead of neighborhood schools. As a result, 99% of whites end up at formerly white school and 85% of blacks are at formerly black school. The system is overruled, (1) there isn’t really “free choice”, actually implicit coercion, (2) the motives of the county in employing “freedom of choice” was probably to maintain segregation.


Note: some people did think this was too far.
Swan – Big victory for desegregation: in order to desegregate schools in cities, must bus. LQ: Does segregated housing that leads to segregated schools fall under the 14th Amendment? Justices reject the argument that this is de facto (can’t be regulated/resulting from private action) rather than de jure (resulting from the state) segregation. They say segregated housing is de jure based on: (1) judicial enforcement of restrictive covenants, (2) federal mortgage prices, (3) public housing decisions by local governments, (4) failure of police to protect black families moving into white neighborhoods.

Results of Swan:

(1) ct approves bussing – it is a permissible remedy to undo the effects of segregation
(2) ct approves a presumption against single-race schools. Presumption is that desegregation should not leave any schools all black or all white
(3) ct says it’s okay to start with a presumption that every school ought to reflect the racial balance of the community
BUT, at the same time the ct says:
(1) you can only provide remedies for de jure segregation, not de facto
(2) you may not promote racial balancing for its own sake 
(3) you can’t adjust a desegregation plan to take into account demographic shifts that occur after plan is initiated.
Keys (first northern case) – deals with segregation based on where schools are built as a result of segregated housing. Ct holds that if the plaintiff proves there was deliberate segregating activity in a meaningful portion of the district, then the ct will invoke 2 presumptions: (1) presumption that act had effects throughout the district, (2) presumption that the school board took other segregating action. Essentially, this allows judicial desegregation decrees to undo the effects of segregated housing.
(The Tide Changes…)

Milikin (1974) *(Klarman thinks most important case since Brown) – 25 years after Brown the ct says you can’t get a broad remedial order for bussing etc. on surrounding districts (outside the district in which the segregation is proved) unless you can prove:  (1) district lines were drawn with a deliberate segregating intent (impossible) OR (2) that deliberate segregation in Detroit had substantial effects on surrounding districts. If can’t prove one of these, d.c. judge can’t order an inter-district remedy for an intra-district violation
Note - A lot of people think Milikin is pretty outrageous: think the ct is saying even though there is a proven violation in Detroit, we won’t allow a remedy that actually solves the problem because school district lines are somehow sacrosanct.

Note 2 – public opinion was starting to turn against bussing
Dowell (1991) – after 15 year stasus on school desegregation following Milkin, Dowell says that within a school district, ct can apply the rule from Keys, but beyond the district, cts are limited to Milkin. Dowell also establishes the concept of “unitary status” and sets the standard for when a school has established it and doesn’t have to “bus” or engage in other segregation remedies anymore: unitary status = (1) good faith compliance with remedies for a reasonable amount of time, (2) that the vestiges of discrimination have been eliminated to the extent practical. 
Jenkins (1995) – Puts an end to state funding remedy as well as busing remedy. Rather than initiation a bus plan, Kansas City district court required Kansas city to spend a billion dollars on magnet schools and other additional educational opportunities. In 1990 the USSC had said the district judge couldn’t raise taxes but it could order a state official to do so. In the present case the district court ordered additional measures to equalize the playing field (salary increases, more money for magnet schools etc.) and it won’t find unitary status for the district. USSC says, under Milkin you can’t make orders aimed at getting white kids from outer districts back into the urban districts, the state is not legally responsible for the fact that white families have moved. Rehnquist sets up a standard it would be impossible not to meet: must prove that lower test scores today are a result of discrimination from before in order to justify district judge’s order. 

(No more voluntary desegregation either/also rules against Affirmative Action)
Consolidated School Board Cases (2007) - cts are clamping down on voluntary desegregation as well as mandatory. School board says no school within the district shall be beyond a range of a certain ratio of blacks to whites. Conservative justices say you can’t take race into account because you want to desegregate. Ct applies strict scrutiny: must show a compelling justification and that the specific rule is necessary to accomplish it. Plaintiffs can’t say compelling purpose is remedying de jure segregation because it never existed in Seattle. Ct says promoting diversity is not a compelling justification in this context because it’s really about racial balancing- which isn’t okay.

Note- this case was very controversial between liberals and conservatives. See notes for Kennedy’s dissent (race can never be a necessary means unless you have exhausted all other options – so maybe if they had, it would be okay here).
6. Why should race be a “suspect” classification? & why have strict scrutiny?

(a) Text? - But section 1 doesn’t actually say anything about race/racial classifications being different than any others

(b) Original Understanding? But 14th amendment wasn’t about barring race classifications, it was about giving freed slaves civil rights

(c) Political Process theory: access ? – blacks haven’t had access to the political process so they haven’t been able to guard against discriminatory state/government action. BUT:  (1) this wasn’t true in the north, where there were relatively few efforts to disenfranchise (2) wasn’t true in south after voting rights act (3) if the problem is that blacks aren’t enfranchised, why not just enfranchise them – aka, if the problem is the political process, why not just fix it?

 (d) Political Process theory: prejudice? – Courts should police the political process for unfairness. Even when everyone can vote, some groups may not get equal treatment because of prejudice refusals to make deals with them. But two problems:

Empirical problem: minority groups will lose in legislatures because they are minorities. How can we tell if they are losing for legitimate reasons versus prejudicial refusal to deal?

Conceptual problem: effort to treat prejudice as a procedural problem is a little incoherent -Can’t say a group is being prejudiced without first taking a position on how the group ought to be treated. Maybe some people think certain groups should be treated differently because they are different

(e) Consensus – works as a descriptive mechanism, but not as an empirical matter. Also it doesn’t help the constitution protect when racial classification was actually a problem. Lastly, do we really think we should be defining the constitution based on consensus? If there is a national consensus, shouldn’t it be up to Congress to implement it?

 (f) racial classifications are irrational – but if they are irrational they fail minimum rationality review. So why bother making them a suspect class and applying a different standard of review? Also, just because we don’t like it doesn’t make it irrational (see racial profiling)

(g) discreteness and insularity (Carolene Products). But discreteness and insularity are neither necessary or sufficient: (1) Religion is treated as every bit as suspect as race and it is not discrete or insular (2) Physical disability is discrete, but it is not treated as a suspect classification (Cleburne) (3) Sex is discrete but not insular – and yet it is treated as a quasi suspect classification. Also, being discrete and insular can put the group in a better position as far as political mobilization: (1) Have the option of protest, and the option of exit (2) If you can exit, probably reduces incentive to protest (why bother protesting when you can move to the north where you won’t get lynched)

 (h) immutability – but people can’t stop being handicapped or mentally retarded and they aren’t suspect (Cleburne).

(i) maybe the best explanation is just history – not what we’ve done historically, but what our history makes us feel we must do, that’s why we have consensus and that’s why this is a case where we want the constitution to reflect that consensus. 

 (2) Why have a different standard of review for certain classes (strict scrutiny)?

(a) Ely: to best decipher the purpose of the legislative body. The purpose of strict scrutiny is to get at elicit motives. If the government wants to racially classify we are going to require a really good reason, because if only defense is a trivial reason, we will assume the government is lying. If government can’t show the racial classification was the only way to accomplish its goal, we will also assume it’s lying because of the history of race discrimination.

(b) Fiss: to gaud against bad impacts. This focuses on limiting additional harm to traditionally disadvantages minorities. There is a history of disadvantages. If the government wants to impose further disadvantages, better have a really good reason. So it’s about preventing additional harm to traditionally disadvantaged people.

7. Facial Race Classifications and Strict Scrutiny

(a) eligibility for jury duty cannot be based on race. It may be an office to the jurors, but it takes away the civil right of a “jury of your peers” to black litigants. 

Strauder – West Virginia never underwent Reconstruction and still had a statute on the books prohibiting blacks from being jurors. Ct doesn’t have to address disparate impact because statute discriminates on its face.

(b) Internment based on race (nationality/ethnicity) – strict scrutiny still applied, but shows a “compelling interest” can be found.

Korematsu – government justified Japanese internment based on (1) fear of espionage (2) fear of collusion upon Japanese invasion (3) to protect Japanese from vigilantes who might start killing them. Ct says this is enough, but it doesn’t require the military to provide any evidence for it’s findings (no real means-ends requirement). This is an example of the ct being disingenuous in how it applies strict scrutiny. (also see Hirbiashi, curfew case)

(c) laws prohibiting interracial marriage are unconstitutional under the 14th amendment
Loving v. Virginia  (1967) – VA has a law prohibiting interracial marriage. VA says it is a racial classification, but it applies equally to whites and blacks. USSC says it is still a race classification, it doesn’t matter if it discriminates equally.

Note -  this has important implications for sex classification in prohibitions on gay marriage, this is the argument Hawaii ct used in 1993 case

8. When to apply strict scrutiny to suspect classifications: Washington v. Davis and its application

(a) strict scrutiny only applies when statute or act is facially discriminatory. Statutes that have disparate impact on racial class, but are facially neutral get minimum rationality review (so probably okay), not strict scrutiny.

**Washington v. Davis – fewer blacks passed the test to be a police officer than whites. Ct says the disparate impact (the effect of the test) is not enough to show a race-based classification. A state action (statute or the test in this case) only involves a race-based classification if plaintiffs can show the government had a discriminatory or racially motivated purpose.

Pros


(1) creates the conception of equality


(2) avoids race-consciousness

(3) disparate wealth effects correlate with racial effects. So if you based the test on effects you are essentially saying disparate wealth effects are unconstitutional ( this could paralyze legislatures.

Cons

(1) different conception of equality = people who are similarly situated get the same treatment, while differences are accommodated
(a) religious freedom restoration act – if government takes an action which burdens a religious minority group the government must have a compelling motivation. Don’t have to show purposeful animus, just have to show there was an unintended burden.
(b) Americans with disabilities act – you have to take reasonable efforts to accommodate differences (must have ramps for handicapped etc.)
(2) aren’t racial disparate impacts likely traceable to past deliberate discrimination?
Why are AA’s differently situated with regard to the aptitude test? Probably because of school segregation in the District of Columbia
This, plus the fact that it is hard to prove specific instances of past discrimination and connect those specific acts to current disparate impact, suggests that a disparate impact rule should govern.
Note: This is why Ely ends up being sympathetic to a disparate impact rule even though his focus is on bad purpose ( he is pretty confident that disparate impacts are traceable to bad deeds, but if you require a showing of a connection to the bad deeds, will end up with underinclusiveness because it is too hard to show that connection.
(3) there is an intermediate position. Washington v. Davis is too extreme a decision
If you are imposing a disparate impact on a traditionally subjugated group, you should at least show that you thought about the disparate impact. Aka, shouldn’t you have to show a good reason for disparate impact?

Note: Washington v. Davis  might not be that significant if cts can draw an inference about purpose from disparate impact. However, this isn’t how it played out.
(b) “purpose” = the government enacted statute because of, not in spite of, discriminatory/race-based purpose.

Feeney & Mcclesky: the government must have enacted the law/standard because of not in spite of discriminatory purpose. BUT some disparate impacts are so bad and overt, it’s hard to imagine the government had any other purpose.

(c) Cases where disparate impact has been enough to show discriminatory purpose

Yick Wo (1886) – ordinance passed saying you could only have laundry in a brick building, but you could appeal for an exception. Law itself didn’t have discriminatory purpose, but the administration of it did. Poor Chinese could only afford wood buildings, and their appeals were never granted. Ct could infer discriminatory purpose.

Gomillion v. Lightfoot (1960) – Alabama statute altered town borders so that all but 4 or 5 of 500 blacks were eliminated. Ct said it could infer discriminatory purpose.

Rogers v. Lodge (1982) – Georgia at-large voting scheme has a disparate impact on black voters, makes it hard for them to be represented. Even though  whites are only a slight majority there has never been a black representative on the Burke County Board of Commissioners. USSC rules the voting scheme is a violation based on disparate impact. (see extralegal explanation). 

Casteneda v. Partida (1977) – the method of jury selection causes a systematic under-representation of minority jurors. The court says the defendant must show a substantial underrepresentation of his race by showing: (1) a distinct racial class (2) a degree of underrepresentation, (3) that the selection procedure is susceptible to abuse or is not racially neutral. Thus, the ct suggests that discrimination is tantamount to showing a discriminatory purpose.

Batson v. Kentucky (1986) – plaintiffs try to show preemptory challenges by prosecutors remove individuals by race. The ct says that even though prosecutors can usually do whatever they want here, they cannot eliminate potential jurors solely based on race.
(d) Cases in which disparate impact was not enough to meet the purpose standard

Villiage of Arlington Heights (1977) – plaintiffs claimed the city refused to rezone housing because they didn’t want black people living there. However, because there were any number of reasons for which the city wouldn’t want to rezone the housing, this disparate impact was not dispositive of a discriminatory purpose.

Mobile v. Boden (1980) – voting scheme in Mobile makes it so black are underrepresented in political institutions. It is impossible to show discriminatory purpose, because the voting scheme was put into place when blacks were disenfranchised (so it couldn’t have anything to do with suppressing/diluting their votes). Thus, while the city may have kept the scheme for discriminatory purposes, this is hard to show. Ct rules no violation.

Note: two years later in Rogers v. Lodge ct ruled the opposite way in same type of case ( see extralegal explanation.

McCleskey v. Kemp (1987) – death penalty prisoner makes several claims under equal protection claim. (1) the GA legislature continues to execute people knowing that it has a disparate impact on blacks. Ct responds with Feeney – they do so in spite of the disparate impact, not because of it. (2) statistical data shows that the race of the victim (worse if white) has a disparate impact on those with white victims. The ct responds by saying: 

(1) McCleskey has not proved discrimination in his case specifically
(2) statistics are not limited to the death penalty context ( could upset the entire criminal justice system
(3) argument would eliminate jury discretion
(4) if jurors aren’t discriminating, maybe it’s prosecutors, and we won’t require prosecutors to explain their decisions (why they seek the death penalty in one case and not another)
(5) if McCleskey wins on his claim, the state’s response might invariably lead to executing more black people
Most murders are intra-racial (same race). If execute more people who kill blacks, this ends up executing more black people
(6) standing, McCleskey isn’t the right person to raise this claim. Even if McCleskey wins, he might still get executed. So he isn’t a justified claimant because the state is justified in executing him anyway
Note: The state can adjust up or down. Might not execute fewer people who kill white, but just more people who kill blacks
Also: see notes @ p 99 for objections to the ct’s reasoning
9. Affirmative Action – A permitted form of race classification?

(a) Policy arguments: pro/con Affirmative action

Note: conservative justices = con, liberals = pro, Kennedy = ?

Pro:
1) (backward looking) – Redress for past discrimination
2) (forward looking) * (now main focus is here instead of on backward looking) – There are real benefits of diversity:
(a) classroom environment – good to have diverse perspectives (don’t have to be racial, but can be racial)
(b) living in a diverse world – the world is a diverse place. With globalization people need to be equipped to deal with people of different origins
(c) role model
3) Public perceptions of fairness
BUT: The arguments against AA are the important arguments for the constitutional question:
Should affirmative action be subject to the same higher review as other racial classifications?
It’s only in relatively rare cases where heightened scrutiny is applied that the government needs good reasons for what it’s doing. The question here, is do the arguments against AA turn in to reasons we ought to take a strong constitutional look at AA
Con:
1) the color-blind constitution argument (first made famous by Justice Harlan in Plessy dissent): The government should not judge people based on their race, rather than individuals. This drives justices like Scalia and Thomas who are the most committed to idea that any race classification is the same because they are all treating people as members of racial croups rather than individuals
BUT the text itself doesn’t suggest race classifications should be treated differently from others and for the first 80-90 years of the 14th amendment, the text wasn’t read to forbid race classifications
So, does the “colorblind” constitution come from Brown?
-No, ct doesn’t adopt a ban on race classifications – justices didn’t want to strike down masegination laws when 90% of pop supported them
It isn’t a case about racial classification, it’s a case about education
-Also, there are important difference between Brown and Affirmative Action:
-assumption of inferiority (AA doesn’t necessarily assume that anybody is inferior to anybody else)
-racial subordination and stigma (people who support AA don’t think it’s stigmatic, people who don’t think it is)
-purpose of subordination (nobody thinks the purpose of AA is to subordinate a racial group)
-Conservative justices CHOOSE to emphasize the main similarity between Brown and AA. But, you could just as easily focus on the differences. Precedent itself doesn’t compel interpreter how to read it.
(2) it’s too hard to distinguish malign and benign uses of race. So we have to always apply strict scrutiny to be able to sort this out (O’Connor). But isn’t there a deep tension between this and Washington v. Davis, that assumes you can distinguish and identify illegitimate uses of race?
(3) Affirmative Action actually harms those who are purported beneficiaries
(a) creates culture of dependence
(b) creates a stigmatizing effect (if it weren’t for AA you wouldn’t be here)
-This is awfully paternalist. AA’s don’t know what’s in their best interest, and the ct’s going to tell them
- Disingenuous – don’t oppose it because it hurts those it’s intended to help, oppose it because it hurts innocents who don’t deserve it (whites who played no role)
- Washington v. Davis is deeply in tension with this: it turns on purpose, not effect. Why are we now looking at effect to decide of strict scrutiny should be applied when in WD everything was about purpose?
(4) Harm to “innocent” whites- People who haven’t done anything themselves are bearing part of the burden of AA and they can’t change their characteristics (that they aren’t minorities).

- But Government imposes costs on innocent people all the time:
Regulatory takings
Conscription
Progressive taxation 
-Also: there hasn’t been a history of discrimination against whites, so maybe policies adversely affecting them is more okay as a policy matter to remedy past discrimination against blacks (or lasting effects of it).
(5) inefficient
(6) overinclussiveness- Benefits people who don’t really deserve it. But this happens all the time and it’s not generally isn’t a constitutional problem
(7) AA is racially divisive but the constitution doesn’t have a general ban on racially divisive policies
(b) State of the Law:

The ct will apply strict scrutiny to affirmative action cases, but they really might be upheld if the interest is compelling. (there is still a tension with this: see Grutter).

(c) The cases: what has the ct done? How has it Applied Strict Scrutiny?

Bakke (1978) – UC Davis med school reserved 16 slots for black students. Justice Powell (writing for ct, but speaking for himself): apply strict scrutiny. Diversity is a compelling interest, but the means must be necessary to accomplish that compelling interest (as always with strict scrutiny). A quota system is not necessary to achieving diversity. So, unconstitutional.  
Fullilove (1980) – affirmative action created on the federal level in context of public contracting ( absent an administrative waiver, 10% of funds granted for projects had to bused to procure services of supplies from minority business enterprises. Ct upheld the program but justices didn’t agree on a reason why. White, Powell, Burger: holding is very narrow. Talk about how government doesn’t have to be colorblind in remedial context, the program has a limited duration, and no non-minority contractors or injured by it.

Croson (1989) – (Richmond) majority black city with majority black counsel adopts a quota that 30% of the city contracts go to minority contractors. The court firmly adopts strict scrutiny and strikes it down, saying there is no compelling purpose and the quota policy is not necessary to accomplish the purported purpose.

Aderand (1995) – constructing contract minority quota at the federal level (like Fullilove). Unlike Croson, it is the federal government, so they can’t say part of the problem is the local government acting when there is no political process issue. The court vacates and remands, instructing the lower court to apply strict scrutiny. It also asserts that it is very skeptical that the policy can satisfy the strict scrutiny test: means are over-inclusive (not all of them got discriminated against).

Note: O’Connor’s concurrence saying she doesn’t think strict scrutiny is a automatic “no pass”. Maybe she is proving this in Grutter
Grutter (2003) – unlike Michigan undergrad, Michigan law school did not have quota system. Instead it took race into account as one factor among many when it considered applicants to the school. The court applied strict scrutiny, and O’Connor became the 5th vote to uphold the policy. O’Connor speaks about “sunset provision” on AA – won’t need it in 25 years. Majority opinion focuses on compelling interest of diversity and the necessity of a ‘critical mass’ to achieve the benefits of diversity.

Dissenters: (Souter) “dissenters should not be the one’s who hide the ball” ( wouldn’t it be better to have them be transparent about what they’re doing? 

Note: it’s hard to see how diversity and “critical mass” aren’t about race balancing

Note 2: what changed? AA became more socially acceptable over time – between Bakke and Grutter.

Note 3: this is a case of the majority being disengenuos about what’s going on. They aren’t really applying strict scrutiny here (liberals are okay using strict scrutiny because it still got the outcome they wanted).

Parents Involved – like Grutter, but at grade school level. Kennedy says you have to try an alternate action and show that it fails before restoring AA.
10. The Sex Classification

(a) comparing and contrasting sex and race classifications
	Similarities
	Differences

	History of Discrimination:

- even if women and men should have more traditional roles, it’s discrimination not to let women be lawyers or vote.
	Purpose of the 14th Amendment:

-Framers were focused on racial civil equality, not sex classifications.

- Sec. 2 of 14th Amendment actually introduces the first sex classification by enfranchising all men and not women.

Note: it’s not like framers were thinking about segregation either

Also – could apply “translation” interpretation to bring originalism closer in line with the sex issue.

	Immutability: neither sex nor race can change
	Women are actually a majority:
- but they don’t all think and act alike (then again, neither to AA’s)

- the status quo is for women to be politically subjugated/remain in the private sphere

- women are underrepresented in legislature because women and men’s traditional ideas about women’s role

	Trait is generally thought to be irrelevant to government interest: at least, it’s irrelevant enough of the time, we should be suspicious.
	Actual disenfranchisement:

-blacks were disenfranchised in practice until the 1960’s in some places. Women weren’t after the 1920’s

	Both are disproportionately poor: but, ct says wealth isn’t a suspect classification, so this doesn’t matter. Plus, wealth only matters for political process if men and women have different interests/views (and it’s not clear they do).
	Biological Differences:

- there are real differences between women and men. Almost all differences between blacks and whites are socially created.


(b) current status of the law:

Sex classifications receive intermediate scrutiny: the government must show that the sex classification has a substantial relationship (so not necessary) to an important (but not compelling) government interest.

However, it is important to note that today the constitutional law of sex-based classifications seems to have run dry (they were more a thing of the 70s and 80s). Still, there are important issues with gender equality (same-sex marriage etc.)

Two Types of Cases:

(c) Social Stereotype Cases: these cases focus statutes founded in archaic and overbroad generalizations. The court thought it was overturning what society had moved beyond in practice anyway.

As a result, the ct overturned the rule/statute in the following cases to shed or avoid entrenching stereotypes:

Reed v. Reed. (1971) (Men have more business ability, so they ought to have control over the estate), Orr (1979) (women are economically dependent – they should get alimony, women shouldn’t), Hogan (1982) (women become nurses, men are more likely to become doctors, so men shouldn’t need to be admitted to nursing school), Frontiero (1973) (Same stereotype as in Orr of economic dependency of women. Material disadvantage is to the man, but the ct thinks the stereotype itself is an intangible disadvantage to women), Craig v. Boren (1976) (women can buy beer at 18, while men have to wait until 21. ct says this is rooted in a stereotype about the way women behave vs men, not in natural dispositions).

J.E.B v. Alabama (1994) – extends rule from Batson v. Kentucky and says it is unconstitutional for prosecutors to execute peremptory challenges solely based on gender. Even though in certain cases the government lawyer isn’t behaving irrationally, that doesn’t make it okay. Scalia dissents, saying both genders are equally affected by this.
United States v. Virginia (1996) – ct says a public military university can’t exclude women. Seems like the ct really applied strict, rather than intermediate scrutiny (if intermediate, why is it so relevant that some women could satisfy the male school’s rigorous requirements?) Virginia attempts to defend its policy by setting up a female counterpart, but the institutions were obviously not equal (the women’s version didn’t replicate military style of the boys. Said they did this to make it better for the girls, but this was based on stereotypes about women. No reason to assume all guys preferred the military style either). Ginsburg tried to slip in a higher standard of review by saying: parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for that action….” 
What gender/sex classifications are left standing aft VMI?
- sex-based affirmative action (Ginsburg is clear she doesn’t want to strike this down)

- some military exclusions (in practice and policy)

- segregated sports teams
(d) Natural Differences Cases 

Important points to note: 

(1) sometimes its hard to tell what are natural differences and which are socially constructed

(2) it’s not obvious that the natural difference is what is motivating the law and not a socially constructed one (or something else)

(3) unclear how government should deal with natural differences as a category:

Geduldig = an example of the ct being afraid to say a natural difference (pregnancy) is a sex classification because they don’t want to have to strike it down.

Should have just done what CA ct did in Guerra: upheld law providing only for pregnancy related disabilities because it was based on natural differences.

Cases:

Michael M. v. Sonoma County Superior Court (1981) – Statutory rape statute based on natural difference: girls get pregnant and boys don’t. Statutory rape makes it a crime to have sex, even consensual sex, with a girl under the age of 18. This (1) only punishes the man’s participation, and (2) doesn’t account for women who do the same. Government says its interest is in preventing teenage pregnancy, and they don’t punish the girl because: (1) it would make it harder to punish anybody (nobody will be there to testify), and (2) young girl is already bearing the cost of pregnancy, and so the statute is trying to equalize the cost. Even though the ct claims to be apply intermediate scrutiny, it upholds this law. 

Note: klarman says not to worry too much about it: Powell, Blackmun, etc. still had conventional views about “protecting girl’s chastidy.” Today, these statutes are being written in a gender neutral way
Nguyen v. Immigration and Naturalization Service (2001) – ct upholds sex classification based on government’s important interest in promoting biological children. (weird)

Nguyen committed a crime and the INS wants to deport him. He was born in Vietnam with unmarried Vietnamese mother and American father.  If father is American, must establish blood relationship before 18 for child to become a citizen. Nguyen did all of this, but not before he was 18. In a 5-4 decision the ct upheld the federal law, saying that the fact that the mother was there when the child was born was compelling proof that she was the mother and so there should be different requirements. for why she should have different requirements. But if the government’s interest is in establishing that there is a real relationship between the father and child, why use a sex classification when there is DNA testing? 
- O’Connor votes with the dissenters, and even if she is conservative on many issues, she’s not when it comes to sex discrimination
- Liberals still don’t win because Stevens moves to the other side because he has very strong views on deferring to Congress on issues of immigration and naturalization.

Note: weird interest, and seems inconsistent with applying intermediate scrutiny. Even though DNA testing seems like an equally good, if not better way of meeting this interest, since this is intermediate scrutiny it is up to the government
(e) Note about Gender Affirmative Action

(1) in order to distinguish between Affirmative Action and stereotyping, the court focuses on what it believes is the actual purpose (unlike possible purpose in minimum rationality, or a substantial relationship in regular intermediate scrutiny).
Ex) See argument in Orr – women get alimony not because of traditional stereotype that women are dependent, but because we anticipate they will be discriminated against in the workplace
Califano v. Goldfarb (p 658) – court doesn’t buy government’s argument that it is giving different survivors’ benefits for women than men to anticipate and guard against discrimination against older women in the workforce rather than based on a stereotype. 

Califano v. Webster (1977) - Women are allowed to exclude more of their lower earning years than men because they have been discriminated in the workplace, and thus have more unfair lowering earnings. Ct says this is allowed because the real purpose is to remedy past discrimination. 


(2) there’s not a lot of sex-based AA, but this is probably what the ct would do:
- Ginsburg would be for it probably, so would O’Connor, but she’s not on the ct anymore.
-We don’t have cases suggesting how more conservative justices would feel:
Thomas voted to strike it down in one case while on the D.C. Circuit
Can imagine they wouldn’t like it much more than race-based. But ct hasn’t adjudicated the issue
F. Individual Rights – Sexual Orientation (equal protection and substantive due process) (a) Homosexual Sex (fundamental rights cases)

Bowers v. Hardwick (1986) (p 930): USSC upheld GA law criminalizing all oral or anal sex as applied to homosexual activity. The ct distinguished Roe saying it was about reproductive autonomy rather than privacy rights etc. 
Lawrence v. Texas (2003): overturns Bowers. This is slightly embarrassing because several of the justices wrote an opinion in Casey (see in fundamental rights, substantive due process section) saying it’s bad to overturn precedent. They would need to explain why it is okay to do that here, in Lawrence (part of why O’Connor justifies decision based on equal protection).
 Ct is not treating this as a fundamental right. Instead, it identifies an ordinary liberty interest in autonomy of self. They say traditionally laws against sodomy weren’t directed at homosexuals (unlike the Texas statute), and essentially say that a government interest in “morality” is not enough to pass strict scrutiny once the fundamental right is established.

(b) discrimination on the basis of sexual orientation (group classification)

Romer v. Evans (1996) (p 669)- several municipalities in Colorado adopted ordinances prohibiting discrimination on the basis of sexual orientation. Then a statewide referendum passed an Amendment to the state constitution prohibiting making sexual orientation a protected status. The Colorado Supreme Ct used political process theory to justify the application of strict scrutiny to the case. Kennedy says that even a modest reading of the statute (not as broad) would violate equal protection clause. 
(c) same-sex marriage (fundamental right substantive due process)

(i) what is the state’s interest in opposing same-sex marriage?

- encouraging procreation ( but we allow people to get married who are too old, or who are sterile ( but if minimum rationality, it can be over-inclusive

-ensuring child-rearing takes place in the best environment ( but it’s not clear traditional marriages provide better environments for child-rearing ( but the government can choose which of the studies to believe (in minimum rationality, cts will defer to gov’t)

-to subsidize the poor (through marriage benefits)

Note: although all of these are flawed (over-inclusive etc.) when USSC would apply minimum rationality and defer to the legislature and any over-inclusiveness would be fine.
(ii) understanding the cases:
- shows that generally, states can expand on federal rights (though they do need to be wary of independent federal constraints cutting in the other direction.

- all states that have found a fundamental right to same-sex marriage have done so through their state constitutions: this enables them to say they read the equal protection clause in the state constitution to create a disparate impact rule (rather than the Washington v. Davis) rule

Cases:
Goodridge (Mass) – substantive due process case involving the fundamental importance of marriage. ct relies on the state constitution rather then the federal constitution 
Nothing stops a state from going further in how it reads its own constitution than the way the federal constitution is being read. The ct says it doesn’t need to require a higher standard of review, but it does discuss the fundamental importance of marriage (See USSC cases like Loving that talk about marriage as being fundamental). So, if marriage is fundamental, how can the state limit it to traditional marriages between men and women? Note: Klarman says he doesn’t really think the statute in Mass fails minimum rationality – so even though ct claims to be applying lowest level of review, seems like something higher.
Baehr v. Lewin (1993) (Hawaii) – equal protection analysis. Ct finds that prohibition on same-sex marriage is a sex classification and so is subject to intermediate review. Ct analogizes exactly to Loving, and finds the prohibition unconstitutional.

Critique: 

(1) though the ct was formally correct, substantively it doesn’t match up quite as well: the ct in Loving  thought white supremacy was the driving force of the ban on interracial marriage, but the ban on same-sex marriage isn’t about male or female superiority. The class really being treated differently is homosexuals of both sexes. So really, heterosexuals and homosexuals are being treated differently.
(2) to the extent this law is a sex classification, it is not a formal classification based on sexual orientation (doesn’t say gay man can’t get married) ( this could be a problem for a court wanting to analyze it not as sex discrimination but as sexual orientation discrimination. Substantively it may be, but formally it is not.

Kerrigan (Connecticut) – equal protection analysis. Ct determines that sexual orientation itself is a suspect classification and applies intermediate scrutiny. Ct confronted interesting problem (same as in CA case) because legislature had created civil unions which explicitly provide all the rights etc. of marriage for same sex couples – the only thing we won’t give you is the formal nomenclature of ‘marriage.’  Therefore, the Connecticut Supreme Court had to identify the symbolism of marriage itself as an important benefit the class was being denied. The ct explicitly invokes Brown – giving someone all tangible benefits of marriage without the label is a stigmatic harm that is sufficient to justify standing (the same way separate but equal schools were harmful even if they were really ‘equal’).  The ct applied intermediate scrutiny (process discussed below). The state claimed it’s interest was in (1) maintaining uniformity of law across states (and most states didn’t allow same-sex marriage) and (2) in preserving the traditional definition of marriage. The ct responded by saying that while the first interest is legitimate, it doesn’t qualify as important under the higher level of scrutiny, and that the second interest is just invoking the classification to justify the classification (not allowed: Romer). 

How the ct gets to intermediate scrutiny:

- the cases the Connecticut constitution selects out as suspect (race, sex, disability) do not necessarily function as an exhaustive list.

- ct uses history, lack of good criteria for the government decision to prohibit same-sex marriage, immutability (this is unclear already though) and political powerlessness.

-Because the ct still needs to make substantive judgments about how the group should be treated and about how the government should treat the characteristic, the first two drop out.

-comes down to political powerlessness (political process justification):

Majority: gays are a minority who have relatively less political power than other suspect groups (blacks, women)

Critiques of Majority: 

(1) intra-group dissensus - all gays and lesbians may not think same-sex marriage is a good idea – the group may have plenty of political power, they just aren’t all voting for same-sex marriage.
(2) Inter-group alliances – You can’t tell how much political power a group has solely by legislation that is passed.  Legislation that benefits a group passing does not guarantee that they have political power – so the fact that pro-feminist legislation passes doesn’t show that women have more political power than gays, and sex is suspect, so sexual orientations should definitely be.
(3) contrasting indicators – Connecticut has never had an openly gay state-wide office holder, but gay friendly legislation passes. Which is the right one to focus on to indicate political power?

(4) collapses into substance – if the main point is: we know gays don’t have a lot of political power because they can’t get gay marriage this is addressing the substantive questions of whether gay marriage is the right thing. In this case, you are defeating the purpose of addressing it through political power rather than on the substance itself.

- Ultimately, the ct determines that since women and blacks are still protected today even though they have more political power than they used to, they are going to extend heightened scrutiny based on political power anyway

Dissent: the political activism of gay community suggests that same-sex marriage will come through legislature soon anyway – the judges should keep out and let the political process work itself out.


Criticisms:
(1) you don’t know whether the legislature will produce same-sex marriage in 2 years or not (everyone thought the ERA would pass – it came through Congress with huge majorities but it didn’t pass in 38 states)

(2) deferring to democracy as long as it produces the right results, but if it doesn’t, who will intervene

(Is the point of this to say: now I have proof that the political process is not responding to the interests of gays and lesbians. But then, isn’t he just doing (4) ( collapsing into the substance ?

G. Individual Rights – Fundamental Rights (start on bottom of p 118)

1. Note: Fundamental Rights Equal Protection vs. Fundamental Rights Substantive Due Process: Though the rise of FREP was in part due to the end of the Lochner Era with West Coast Hotels, the claims have different effects/are aimed at different outcomes.  With FREP, the plaintiffs are trying to get the government to actively do something for the group who isn’t getting the fundamental right.  Thus, it’s usually aimed at getting poor people benefits. While with fundamental rights claims under substantive due process, it’s trying to get the government to not act to prevent a group from getting the fundamental right (see privacy rights, same-sex marriage (although as shown above, this can be framed as either) 

2.  Why Enforce (Not Enforce) Unenumerated rights? Arguments in Favor/Against

	Pro Enforcing Unenumerated Rights
	Con Enforcing Unenumerated Rights

	(Originalism) Framers Intended it: the 9th amendment and the privileges and immunities clause of the 14th amendment are invitations to do this. The cts are empowered to think about what falls under “the pursuit of happiness” – there’s no reason to think the pursuit of happiness is limited to the enumerated rights.
	(Originalism): enumerated rights are their to constrain: “by trying to make the constitution do everything that needs doing from age to age, we shall have caused it to do nothing at all” - Scalia
Inkblot Theory – when you something is ambiguous, you don’t just guess, you ignore it and only look at what is clear.

Antidemocratic: Why don’t we defer to legislatures to determine what is fundamental and with the 9th amendment allows. Cts should only interpret and enforce the first 8 enumerated rights, we should rely on legislatures to codify natural rights.

	Natural Rights: some rights are so fundamental they should be protected regardless of whether the constitution explicitly protects them. (Barnett) – we should always read the constitution to allow for maximum liberty
	Value skepticism (Borke): natural rights are just peoples aggregation of their preferences. When cts say something is a natural right, it is nonsense: just their own beliefs about what people should be able to do. If we all have our own preferences, they should be aggregated through the democratic process

	Living Constitutionalism: the framers lived in a completely different time from this. Why should we be limited to the rights they thought were fundamental if our understanding has shifted? The constitution should be receptive to this
	Why not just amend the constitution to include these rights? If these rights are really important to society, the legislature can amend the constitution to explicitly include them. So we don’t need cts to make things up.

	Analogy to the interpretation of enumerated rights: enumerated rights (like 1st amendment right to freedom of speech) have been read very expansively to include things we believe are fundamental but not necessarily included in the words themselves. This is essentially the same as interpreting unenumerated rights.
	

	Tradition/History: each generation gives formal expression to what it holds fundamental. The constitution is NOT just about the values of those who crafted it, but about the entirety of our history (see the existence of the 14th amendment and then how we get Brown, which everybody agrees with)
	


3. Early Fundamental Rights: Slaughter-house and Incorporation

(a) no fundamental rights claim through the privileges and immunities clause. No incorporation (giving private claim to action for state violation of first 8 amendments) through privileges and immunities.

Slaughter-House Cases (1873) (p 725) – Louisiana legislature passed law saying there could only be so many slaughter-houses in the city of New Orleans – gave Crescent City Slaughter-House a monopoly (probably due to bribes and interest group lobbying).  Legislature claimed to pass the law due to a legitimate health concern (some truth). The first sentence of Sec. 1 of 14th Amendment existed to overturn Dred Scott, but Justice Miller (wrongly) interpreted it as creating a dual citizenship: state and national. He says that the 14th amendment privileges and immunities clause only protect rights of federal citizenship from state interference. All of these rights are explicitly, or implicitly (by virtue of being a member of a democratic republic) protected elsewhere, so the privileges and immunities clause becomes completely moot.

Ct was wrong as a matter of History:

(1) language in the 1st sentence was added after the 2nd sentence had already been written. Since there was originally nothing about ‘dual’ citizenship, the ct’s emphasis on dual citizenship for its interpretation of the amendment is untenable.
(2) The purpose of the 14th amendment was, at a minimum, to make sure the 1866 Civil Rights Act was constitutional (with regards to the rights of contract, property and court access, blacks get same rights as whites). It was the combination of the privileges and immunities clause and Sec. 5 (allows Congress to enforce) that validates 1866. BUT under Slaughter-House, right to contract and property aren’t considered privileges or immunities – so under the ct’s interpretation the 14th Amendment wouldn’t justify 1866 Civil Rights Act.

(b) Was 14th Amendment Privileges and Immunities Clause supposed to incorporate the Bill of Rights against the States?

	Yes
	No

	The Text: privileges and immunities is supposed to mean people get certain rights. The intent must have been to extend privileges and immunities beyond protection from federal government, otherwise it would have been superfluous (see Field dissent in Slaughter-House)
	The Text: if what they wanted to do was incorporate bill or rights, why not just explicitly say so?

-if they were incorporating, why did they bother adding a due process clause to the 14th amendment ( wouldn’t the 5th amendment be enough?

	Legislative Intent:

- the author and the main supporter in Congress (Bingham and Howard) of the 14th Amendment explicitly said it would apply the first 8 amendments against the states.

- other republicans made statements that implied incorporation
	- two explicit statements isn’t a lot to go on

	
	If incorporation was supposed to happen, a lot of state constitutions are unconstitutional (they don’t provide for grand juries)


(c) Incorporation – case-by-case

- ct has incorporated everything but: (1) 2nd amendment (right to bear arms) (2) 3rd amendment (right not to have troops quartered in house), and part of the 6th amendment (grand jury indictment).

-incorporation has been based on: which rights are so important they ought to be protected by due process (see Twining)
Twining (1908) ( p 735) – ct overturns state ct jury instruction that jury could draw unfavorable inference from defendant failure to testify. Ct said “it is possible that some of the personal rights safeguarded by the first eight amendments against National action may also be safeguarded against state action, because a denial of them would be a denial of due process of the law.” Ct incorporates 5th amendment due process and right to remain silent.

Palko (1937) (p 736) & Adamson (1947) (p 737) – ct goes through right by right and decides which ones should be incorporated.
4. Fundamental Rights, Substantive due Process: The Rise and fall of the Lochner
(a) Lochner v. New York (1905) (p 745) - Ct strikes down NY law restricting work hours of bakers to 10 per a day. State had 2 interests in the legislation: (1) health and safety of bakers and the general public consuming bread made by over-worked/tired bakers, and (2) trying to equalize the bargaining power of employer and employee-bakers. Ct applies a heightened form of review (not giving legislature benefit of the doubt) and requires a strong means-ends connection, it says: (1) the nexus between health and baker hours is too week (bakers aren’t the same as coal miners), (2) the real purpose of the law probably is to influence labor relations through enhancing bargaining power, and this is not a legitimate state interest. ( government can’t help contracting parties and give one side more power (Coppage v. Kansas) (“must recognize inequalities of contract that are inherent in the right”).

Homes Dissent: (1) regulating public health is a legitimate government interest, and the ct should defer to the legislature that regulating the work hours of bakers is important to this purpose. (2) The constitution does not forbid the government from redistributing (through shifting bargaining power in labor context) if it wants to. ( note: Homes is not a fan of redistribution or social welfare, but he’s not going to pretend the constitution says something when it doesn’t.

(b) Why most people say Lochner was wrong/criticizing the decision

(1) the method (Bork) – the ct is inventing a (note: under this understanding, Lochner and Roe are equally wrong)
(2) the right: ‘economic liberty’ isn’t the right sort of right for the court to be protecting (unlike right to procreative autonomy, Roe, but why?)

Criticizing the opinion itself:

(1) court treats the market as natural or pre-political, but the government surely influenced the development of the market ( so it’s wrong to say it is interfering with something entirely unrelated. For example, the bargaining relationships take place against common law rules (tort, property)
 (2) the constitution doesn’t say the government can’t interfere with the market to redistribute ( we can’t really say the framers would have had a problem with redistribution, we don’t know. (Homes)

(3) Lochner can’t really be justified under original understanding or the 14th amendment: (1) in the 1780’s there were still laws on the books from feudalism – highly interventionist system (2) even though crafters of the 14th amendment may have been more supportive of a free-market system, this doesn’t mean they thought the 14th Amendment would prevent government interference.
(c) The Lochner Era 1905-1934 – implicitly overturned
Lochner was implicitly overturned - Most regulations were NOT struck down (making Lochner sort of an exception to its own era…):
- Worker’s comp. laws upheld – if you get injured on the job you get compensation
- Maximum hours for women is fine (Muller 1905 – women are different, the state as a special role in ensuring their health and safety), maximum hours for miners (Holden 1908 – mining is an unusually dangerous occupation), child labor law (no problem with a state regulating child labor), and anti-scrip laws (employers would pay workers in company scrip instead of dollars, redeemable at the company store).
Laws that were struck down:

- minimum wage for women (Adkins (1923)– striking down minimum wage for women. Hours have more direct connection to health. Regulating wages, even for women, is about wealth and bargaining power.)
- price regulation outside of “business affected with public interests” (Munn v. Illinois 1877 - regulation of prices is only legitimate if you are dealing with an industry affected with a public purpose, like railroads, where you can’t trust competition to drive down prices)
- Barriers to entry – effort to freeze out competition by requiring that people get licenses that there is no reason to have a license for
- Pro-union legislation Truax (1921) (like Lochner – can’t favor one side of the bargaining relationship)
(d) After Lochner Era – few cases that were upheld under Lochner are overturned, and the ct almost uniformly defers to the legislature.
Nebbia v. New York (1934) (p 757) – NY statute creates a board to regulate milk prices (to help struggling farmers who have to sell milk below cost due to competition and depression). Ct says anything the legislature deems worthy of legislation is important to the public interest (circular). This is passes.
Tipaldo (1936) – NY minimum wage 5-4 invalidate
West Coast Hotel (1937) (759) – overturns Adkins, state can establish a minimum wage for women.  Since the public make up for women who are under-compensated (welfare etc.), it is a legitimate government interest to set a minimum wage for women. What these workers lose in wages, the community must pay
Note: Ct went from aggressively policing economic regulation in the 1920’s, then allowing some of it, and then utterly abandoning the field in the 1930’s

Carolene Products (1938) (762) – applying minimum rationality, ct uphold Congressional prohibition of filled milk (clearly just interest group lobbying). This demonstrates the extreme deference to legislatures ( if there is a plausible purpose, we’ll accept the government action (in this case it was “public health”).
The Footnote: famous language that opens up the possibility of strict scrutiny. Stone speculates how, even as the ct vacates the field, it might have a role to play. Says: 

(1) the ct will not defere when laws explicitly violate the text of the constitution (formalist)

(2) limited access to the political process and/or prejudice (prejudice and access pieces of political process theory) to discrete or insular minorities may be another special case that would require more judicial inquiry. (functionalist)
Lee Optical – claim that the statute saying patients must go to opticians rather than optometrists to fix glasses interferes with optometrists’ liberty by preventing them from pursuing their jobs the way they want to. Ct applies minimum rationality ( extreme deference to legislature. 

Justices uphold clear interest-group-based statutes because:
(1) they have no problem with interest group pluralism. All we have is interest group pluralism, there is no public good aside from the sum of all the private interests out there
(2) judicial review would be too clumsy to deal with the problem
5. Fundamental Rights Equal Protection – preventing disparate impact on poor/weak

Note:  in these cases, the government can equalize up or down. The problem is in providing the right and then applying it unequally (see Griffin – giving right to federal appeal, but disadvantaging insolvents who can’t afford a record. Legislature could take the right to appeal away entirely, or give insolvents an equal opportunity to appeal).

* this type of fundamental rights claim usually addresses disparate impact on poor – no redress for disparate impacts (or economic classifications) in equal protection classification, but can influence disparate impacts in fundamental rights.


(a) general rule of the ct


Ct generally went through 3-step analysis in these cases:

(1) is there a fundamental interest?

(2) Is there a disparate wealth effect? ( aka is the important interest is being distributed in a way that adversely impacts the poor?

(3) Is there an element of government coercion or monopolization
a. Ex) criminal defendants are coerced into the system (they have no other choice

b. Ex) government has a monopoly on the service – people can’t go anywhere else to get a divorce than a court. Government also has monopoly on voting etc.

(b) Cases under the general rule
Skinner (1942) (p 769) – unequal application of prison sterilizations is unconstitutional. Oklahoma permits the sterilization of habitual criminals, but statute has unequal effects: a bank embezzler (white collar criminal) is not eligible for sterilization, while the chicken thief is. Ct says can’t impose sterilization unequally. 

Note: it’s unclear whether the ct would have been okay with the government equalizing down ( making everyone eligible for sterilization (see Buck v. Bell (1927), in which the ct allowed a Virginia statute that provided for the sterilization of mental defectives).

Note 2: Inconsistency in the opinion - Assume Buck is still good law, it would be fine to apply sterilization to all criminals, Douglas’s opinion makes sense less sense. He is concerned about disparate impact of sterilization because he thinks it relates to wealth and maybe race, but there are unequal punishments for different offenses (crack vs. cocaine) which are also founded in wealth differences.
Griffin v. Illinois (1956) – state provides opportunity for appeal but charges defendants for the record for appellate judges. (1) there is a fundamental interest to have an appeal, (2) this does have an unfair effect on the poor, (3) there is government coercion = unlawful.
Douglas (1963) – like Griffin but requiring state to provide an attorney on appeal.
Boddie  (1971) (p 811) – states can’t charge divorce fees. Harlan (usually dissenting in these cases) writes the opinion overturning the fee for divorces. (1) there is a fundamental interest in divorce (2) charging a fee makes it harder for indigents to get divorced (3) the government monopolizes the service. Harlan’s opinion attempts to draw the line between this and unmitigated or pure welfare based on the monopolization element.  The state does not monopolize sustenance ( doesn’t provide every and all housing etc., so it is not obligated to equalize in that respect.

MLB (1996) (814-15) – states can’t charge a fee for trial record in appeals of cutting off parental rights. Parents can appeal decision to sever there parental rights but they have to pay a fee for the trial record (like in criminal appeals with Griffin). Though the doctrine is dated (Burger ct put an end to it), this is so close to cases that have been decided (Griffin) that based on the importance of child custody rights and precedent they will narrowly expand the doctrine and say this isn’t allowed. (note: Thomas says he would happily overrule the whole line of cases after Griffin).
(b) Burger ct puts an end to this line (equalizing-up for poor people) of cases.

Kras (1973) – the state charges people for access to bankruptcy court. One would expect Boddie to govern, but in a 5-4 decision the court says there is no fundamental right to accessing the bankruptcy ct system ( you don’t have to declare bankruptcy. They basically just draw the line.

6. Fundamental Rights Equal Protection – Voting

(a) General Points:

- Constitution itself does not protect the right to vote: Art. 1, Sec. 2, Clause 1: “The House of Representatives shall be composed of Members chosen every second year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

- 14th, 15th, 19th, and 26th amendments ( specifically say that can’t make voting qualifications based on race, sex, or age

(b) the court historically did not interfere with voting restrictions:
Breedlove (1937) – rejects a challenge to poll tax
Lassiter (1959) – rejects challenge to literacy test

(c) Arguments for judicial intervention in unequal voting opportunities:

(1) Anti-entrenchment justification for judicial intervention:

(1) Legislators are incredibly self-interested, they may not respond to the problem because responding would mean they are out of office

(2) legislators may not be faithful to what the voters want (term limits)



How has anti-entrenchment been avoided without judicial intervention?

(1) calculation by an existing faction that a disfranchised group will vote to support them – republican party figured blacks would vote for them, so they pushed for black enfranchisement.
(2) ideological/war - women’s suffrage put over the top by WWI (women made contributions on the home front);18 yr-olds got right to vote as part of Vietnam (hard to say you can go to war and die for your country, but you can’t participate in the political process)
(2) Defining democracy is antecedent to resolving particular policy disputes. When you’re defining democracy it doesn’t make a lot of sense as a matter of logic to say we are going to put it up for majority vote. You either have it according to your def. or you don’t. If your def. is “a dictatorship is not democracy” the fact that a majority might vote for a dictatorship doesn’t make it a democracy (see Warren’s response to referendum in Reynolds). If the definition of the political community is part of the definition of democracy, then you don’t put this up for majority vote for the same reasons.
(d) possible fundamental rights equal protection voting claims:

(1) Apportionment (how districts are divided up etc.)
(2) scope of political community – who gets to vote?
(3) aggregation mechanism – vote dilution
(4) political gerrymandering (along party lines)
(5) racial gerrymandering (trying to enhance minority representation)


(e) One-person, one-vote standard

-The ct adopts a one person – one vote rule (rather than minimum rationality – can mal apportionment be rationally defended? – or systematic frustration of majority will – ct intervenes when legislators aren’t doing what the actual majority wants).

-So why did ct go with “one person, one vote”?

Ely – they might have been inhibited about getting involved because of how it would affect the ct’s stature. But once they got involved, that same reasoning made them pick a rule instead of a standard (which is what you would have with systematic frustration of majority will)
( There was a strong reason to adopt a rule instead of a standard – bright-line, doesn’t require interpretation. Mal apportionment is about politics, and you are going to make enemies


(f) Apportionment Cases:

Baker v. Carr (1962) p 782 – legislature fails to re-appropriate the number of seats per a district when population shifts to city so city residents votes are diluted ( they have far fewer representatives relative to rural areas. Rural and urban used to have equal populations (relatively). There are 2 possible types of entrenchment here: (1) legislatures are doing exactly what the rural constituents want by failing to redraw laws, or (2) urban constituents want their reps to vote for reapportionment, but they legislators know that if they do this they it might kick them out of office, so they won’t do it. There is no argument for judicial intervention based on text, precedent, or original understanding. However, 20% of the population is picking 80% of the legislators, and you can’t depend on the political process to sort itself out. Ct says this isn’t okay and order reapportionment.

Reynolds – state referendum shows popular consent to mal apportionment to give rural areas more relative seats in the house. Warren applies the bright-line rule and says people 

can’t consent to something that is constitutionally prohibited.

(g) Scope of Political Community Cases – inconsistent: no poll tax, but requiring ID’s is okay.
Harper (1966) (p 774) - overturns Breedlove and says poll taxes are illegal. This was a difficult case because it was hard to find justifications for it (no originalism or precedent and it’s not in the text ( clearly legislature didn’t think it was there, that’s why they passed the 24th amendment to say there could be no poll taxes in federal elections). However, it was an easy case in that it is just applying the dominant consensus across the country and suppressing a few southern outliers.

anti-entrenchment argument applied: (1) Legislators who are most committed to the poll tax, are the ones who will lose their jobs if it is eliminated (2) Existing political community wants to avoid expansion because it dilutes their political power
Crawford – Indiana photo ID case – in order to vote must have a photo id. Every democrat votes against the law, every repub votes for. Every republican judge votes to uphold and every democratic judge has voted to strike these down. The ct upholds it – they say it’s not a big imposition on voters considering the interest of preventing voter fraud (but there was no evidence of voter fraud and the poll tax wasn’t a huge imposition either).

Note: it’s hard to reconcile Crawford with Harper

(h) Voter Dilution/Proportional Representation – after Romer it is illegal to draw districts, or fail to redraw districts, that dilute minority votes
City of Mobile v. Bolden (1980) p 790 – *note: could example of intersection of two claims* note: doesn’t meet Washington v. Davis requirement under disparate impact, but here just have to show that a fundamental right is being unequally given ( about effect. Still, the Justices treat this as a classification case and apply Washington v. Davis  (must prove discriminatory purpose ( but no way you can do this since schemes were adopted when blacks were already disenfranchised. 

Dissenters think it should be evaluated under fundamental rights equal protection, because even though everyone can cast a ballot, they aren’t being weighed equally – the district makes black votes matter for nothing.
Majority response: this mis-characterizes the nature of the fundamental right to vote: it is not a group right. It is not a right to have members of your group elected to the legislature

Rogers v. Lodge (1982) – same case as Mobile, but opposite result. Ct says the fact that a black person has never been elected, there is a history of discrimination, etc. demonstrates that a fundamental right is being unequally applied/that the disparate impact is dispositive of discriminatory purpose (under classification). Decision suggests that judges should weigh the good and bad elements of multi-member vs. single-member districting and leave out the self-interest of the legislators. There is still a value judgment, but justices can be more neutral.

What changed? – (1) a few justices changed their minds, (2) legislation passed in favor of dissenters in Mobile
Voting Rights Act – gives AA’s an “equal opportunity” to elect representatives of their choice:

Adopting a disparate impact rule on the Mobile issue ( essentially trying to overturn the Mobile decision

Thornbourgh v. Gingles (1986) – (interprets the Voting Rights Act) - says if you can show 3 things you have a right to make districts redesigned: (1) racial block voting, (2) that it’s possible to draw majority-minority districts that are:

(a) contiguous (draw district without lifting your pencil)

(b) compact

(i) Political Gerrymandering – unlike districts drawn in ways that disadvantage minorities, political gerrymandering is not considered a violation of the equal protection clause.

*note: this is a big problem that the ct doesn’t seem to have a solution for. (4 justices want to stay out, 4 want to regulate like race, Kennedy is on the fence)
Davis v. Bandemer (1986) (p 798) – ct says political gerrymandering is justiciable. It then says that in order for the gerrymandering to be unconstitutional, there must be (1) a significant effect on election outcome as a result, (2) the effect must be durable across multiple elections. Thus, the burden is on the plaintiffs to show that the district lines: consistently degrade the voters or a group of voters influence on the political process as a whole. In application, the lower cts found this standard never to be met.

Concurrence: Justices Powell and Stevens wanted a less strict standard: it would be enough to show that there is a purpose to gerrymander, regardless of how substantial the effect is.

Dissent: doesn’t want to get involved in this at all. Once you start down this path, the only place to go is proportional representation, and we’ve chosen not to do that here.

Vieth v. Jubelirer (2004) (137) - Overturns Bandemer. Four of these justices think there is no justiciable controversy in political gerrymandering. The constitution explicitly gives Congress the power to deal with this problem (Article 1, Sec. 4) (then again, just because Congress can solve the problem doesn’t mean the ct can’t or shouldn’t). Main argument is that there is no manageable standard to apply, so judges should just stay out of it – concurring justices can’t even agree on what they want to apply – and the current standard is never met anyway. Kennedy is the 5th vote, he agrees that Bandemer is the wrong standard but he doesn’t rule out the possibility of some manageable standard.
*See notes for how to figure out when gerrymandering is affecting the political process. 
(j) Racial Gerrymandering - only okay when race is not the predominant motivation of the gerrymandering. It is unclear whether it is okay to use race as a proxy for political gerrymandering.

- (Like affirmative action, this is drawing lines with an eye towards race, not with traditionally malign motive, but with a desire of enhancing minority political representation. If there is racial-block voting, the only way to avoid dilution of black votes may be to create majority-minority districts on purpose.)
(1) History of issue:

- 1965 Voting Rights Act removed most barriers to formal participation

- Blacks were allowed to vote, but not many were getting elected to office

- 1982 amendments were designed to solve this problem –giving people an equal opportunity to elect members of your own group

Thornbourgh – in the presence of racial block voting, you have to draw majority-minority districts to the extent they can be contiguous and compact

-There is a split in the DOJ between those who are ideologically committed to colorblindness and those with a partisan incentive – my maximizing the number of minority districts, they actually decrease the total number of democrats elected (even though more black democrats are elected than before)

(2) Important Questions about Racial Gerrymandering:
1. Why is it suddenly unconstitutional when it is being done to advantage racial minorities (same arg. As see with AA)? (Ginsburg’s point on p 619)

2. What about the fact that it arguable harms the group it’s designed to benefit?  - ending up with more black democrats, but fewer democrats total

3. Worry about entrenching political stereotype- It’s true it’s a stereotype to say AA’s think a like politically, but it’s also a fact that AA’s vote overwhelmingly democratic. AA voting does seem to show similar interests. The stereotype has some relationship to political reality, but if we act on it, it cements and entrenches it.

4. Is it relevant that the 14th Amendment wasn’t supposed to be about political rights? Isn’t there an originalist hurtle for them to get involved in this in the first place?

(3) Cases:
Shaw v. Reno (1993) – NC created a minority district. Based on the proportion of blacks in the state, blacks should have ended up with 3 seats in Congress (out of NC’s 12), but they only ended up with 1.  The DOJ (through pre-clearance mechanism) insists on a 2nd majority-minority district. The district ends up being really oddly shaped. In a decision for the ct, O’Connor says this isn’t okay because (1) race was a motive in drawing it and (2) the district was really bizarrely shaped. O’Connor also specifies that most districts are not constitutionally problematic – drawing them with race consciousness is okay.

Miller v. Johnson  (p 618) – clarifies Shaw -  (Kennedy) the problem is not the bizarre shapes. Racial gerrymandering is not okay where race was a dominant motivation, this doesn’t mean legislatures can’t be conscious of race when drawing districts.
Easley v. Cromartie (2001) (p 619) – the district from NC in Shaw is still oddly shaped. The case presents 2 questions: (1) how do you know if racial or partisan motivation was the predominant motivation (Legislature wanted to create 2 district with black delegates, AND preserve dem-repub ratio), (2) can you use race as a proxy for politics – aka is it okay to draw lines based on race if you are trying to get at political gerrymandering? Ct upholds the district without ruling on the second question and after overturning the District Court finding that race was not the predominant motive.

Note: Treating race as a proxy for politics seems inconsistent with what O’Connor said in affirmative action: race can’t be a proxy for diversity (Metro Broadcasting – offended that race is being treated as a proxy for diversity)

Best explanation: O’Connor changed her mind
7. Modern Substantive Due Process – The Privacy Right

(a) rule: (1) is there a fundamental right? (2) if so, apply strict scrutiny to government 
Privacy right Griswold, Eisenstadt, Roe, Casey

(b) foundations of the fundamental right of privacy:
Griswold v. Connecticut (1965) (p 845) – establishes a right for married couples to purchase and use contraceptives. Planned parenthood is charged as an accessory to violating statute prohibiting anybody from using contraceptives. The Ct says the government cannot regulate the private lives of married couples.


Textual justifications:
(1) (Douglas) Bill of Rights throughout are kind of about privacy, so they can just be read more broadly to protect this type of rights. Thus, the Bill of Rights and its penumbra implicitly protect privacy in the home of married couples. 

(2) (Goldberg, Chief Justice, Brennan) The 9th amendment can be read to open up the door for a fundamental right to the use of contraceptives in marriage.

(3) (Harlan) – the 14th amendment, substantive due process. It violates values “implicit in the concept of ordered liberty” to invade the marital bedroom.

Eisenstadt (1972) (855) – extends the right to contraceptives to unmarried couples. Ct says prohibiting unmarried couples from using contraceptives violates the equal protection clause because it gives unequal treatment of unmarried and married couples. The fundamental right to privacy (?) procreative autonomy (?) is being unfairly interfered with.

(c) Objections to Griswold:

1. Should the court be interpreting unenumerated right to privacy?
- Goldberg’s 9th amendment justification probably does the best job of addressing this

- we wouldn’t let the government make sterilization mandatory, so how can we let them make pro-creation de-facto mandatory?

- Ely says: no legislature or democracy would ever adopt a law like this though, because it offends so many people. This is why the hypo is so powerful. So Ely says, I’m not going to deform my constitutional theory by thinking that it has to have a solution to a hypothetical that is implausible. He basically just refused to play the game


2. in a federalist society, shouldn’t states get to be outliers if they want?


3. Isn’t this a better job for Congress ( they can suppress outliers if need-be

(d) Ways to read the Griswold Precedent
 (1) Narrowest way to read Griswold (clearly what Harlan had in mind):

- This is a case about the privacy of the marital bedroom - it’s not even about the right to use contraceptive

(2) broader – right of married couples procreative autonomy (others in Griswold, Douglas etc.)

(3) reproductive/abortion (Roe)

(4) right to sexual autonomy (loses in Bowers, but wins in Lawrence in 2003)

(5) general autonomy – 3rd party harm principles – if you’re doing something and it doesn’t hurt anybody else, government has not business getting involved (statute requiring you use helmet when you ride a motorcycle, statutes prohibiting assisted suicide, etc. could be read to be unconstitutional)

8. Fundamental Rights Substantive Due Process – Roe and its progeny
(a) Roe v. Wade (1973) (857)
Texas is one of 2/3’s of states that have statutes from the 19th century that prohibit abortion unless the woman’s life is at risk. 14 states had adopted the MPC therapeutic law and 15 were in the process, only 4 had on demand abortion within the first 2 trimesters. Rather than simply striking down the full prohibition, the ct identified a fundamental right to abortion under substantive due process. 

This establishment of a fundamental right means the ct applies strict scrutiny. Government claims it has interests in: (1) protecting the health of the woman, and (2) protecting the life of the fetus.

Ct says these are both valid interests, but they kick in at different points

The Rule: There can be no prohibitions in the first trimester. During the 2nd trimester the government can regulate for the woman’s health. During the 3rd trimester the government can regulate to protect the life of the fetus. This could include complete prohibition, except if the woman’s life or health is in danger.

(b) some questions about the decision:
1. Why does protecting the life of the fetus become compelling after viability but not before? What’s the difference between 1 day before and 1 day after viability? Just because the baby is viable, doesn’t meant the woman doesn’t have to carry the baby to term. She can’t have a different procedure, she just can’t have an abortion.

2. But when does life begin?

- If it begins at conception, state’s interest in protecting fetus will be greater than if it doesn’t begin until actual birth ( state has a right to protect against animal cruelty, even if animals aren’t persons under the 14th amendment. So life doesn’t need to be human yet

- (p 859) ct says Texas is trying to stipulate an answer to this question, and the ct isn’t going to accept this because it is controversial. Not everybody agrees that life begins at conception.

(c) Consequences of Roe

1. furthered access to abortion - makes it legal and cheaper in places where it otherwise wouldn’t be (cheaper because legality gives market incentive, and abortion clinics open)

2. legitimizes abortion/makes it more acceptable (in a certain way).
3. Roe didn’t help out pro-choicers:
a) It might have generated opposition where there wouldn’t have otherwise been
Ex) CA had a therapeutic abortion law and there were 200,000 abortions a year. But this didn’t generate opposition. People in CA joined the right-to-life movement after Roe
b) It demobilizes supporters of abortion – why bother fighting at every legislature when you’ve already won at the level of the USSC – probably undermined the cause in the long run
(d) Theorists responses to Roe
Ely: denounces Roe. He could defend the rest of what the Warren ct. did under political process theory, but Roe was completely indefensible to him. Since a right to abortion was nowhere in the constitution, and there was nothing to suggest the group with this interest/the right was underrepresented in the legislature, the decision had no basis. He thinks abortion should be dealt with by the legislature

Grey: The framers wrote the 9th amendment because they intended a sort of ‘unwritten constitution.’ They wanted to allow for the interpretation of unenumerated/inherent rights.

Tribe: (initially) defends abortion right based on the establishment clause – the only reason there wasn’t an abortion right is the Catholic church injected itself into politics (he later retracts).

Dworkin: There are some rights that are more important than democracy. The fact that democracy doesn’t safeguard certain rights doesn’t mean they shouldn’t be safeguarded. Procreative autonomy is one of these rights.

Ginsburg/Regan: to prohibit abortions is sex discrimination

Scalia/Borke: Roe is outrageous and indefensible just like Lochner. The constitution does not protect the right (the same way it didn’t protect economic freedom) and the ct should not interfere with government action.

Ginsburg/Rosenberg: Roe stunted a liberalizing trend. The ct when too far too fast, and if it has never interfered you might never have gotten the right-to-life movement influence politics even today.
Garrow: Ginsberg and Rosenberg have their history wrong. Between 1967-1971 there was a liberalizing trend, and then it ended. No state passed a reform or repeal law in 1972. In addition, Michigan rejected a referendum (as did North Dakota) to liberalize abortion law. AND NY legislature tried to undo its repeal law in 1972. NY had the most protected right to abortion, but in 1972 the legislature voted to undo this – only Gov. Rockefeller’s veto prevented this. So, the ct really saved the right to abortion - country had already liberalized as much as it was going to, and this wasn’t very much.
Klarman (response to Garrow) – maybe part of the reason legislatures didn’t keep pushing to liberalize abortion laws was that courts (lower courts) started doing it for them (including in Texas – the case that ultimately made it up to the USSC). Why, as a legislator who needs to run, would you bother striking down abortion restrictions if you figured the cts would do it anyway?
Klarman (in response to people who think backlash indicates public opinion against abortion) most Americans support abortion rights, but with a few caveats. There is a spectrum. Roe might be so protective that it puts people who would have liked some protection in the opposition. Politicians might have arrived at a compromise that was more appealing
(e) The Political Influence of Roe
- Roe invalidated abortion laws in 46 states and catalyzed the mobilization of the right-to-life movement. 

- right-to-life politics has become an essential part of the Republican platform and strategic decisions (see McCain’s vice presidential pick: couldn’t pick Lieberman or Ridge because they were pro-choice, so he had to go with Palin).Has absolutely dominated the appointments process for USSC since 1973

9. Abortion Funding - Is the government obligated to pay for a woman’s abortion?

(a) Basic Doctrine

The abortion right gives protection from coercion, it does not guarantee government neutrality. So what acts are coercive?

Whether right is against coercion or whether right is to government neutrality:

Coercive








neutrality
Criminalization     fire & police services withheld (Webster), abortion funding withheld

public hospitals withheld education campaign

 (b) the abortion right is one against coercion – the government does not have to fund abortion equally to other pregnancy related procedures
Maher v. Roe (1977) (p 869) – state funds births but it doesn’t fund abortions. This gives poor women an incentive to have the baby rather than abort it. Powell says the right to abortion is not a neutrality right, it just protects women from unduly burdensome government action that coerces them into having the baby.

Note: Powell relies on the “state-action” principle – the state hasn’t acted, it just failed to eliminate the cause of her poverty. But hasn’t the state acted by funding birth?

(c) Dealing with “coercion”
- what does constitute coercion? Taking away funding (welfare) because a woman is having an abortion (rather than not actively funding the abortion) (Maher)

-  easy solutions to the coercion dilemma (don’t work):
 (1) government can always do this – be allowed to leverage away constitutional rights by withholding benefits that it’s not obliged to give ( government can always withhold privileges.

 (2) government can never do this – can never condition privileges on failing to exercise constitutional rights

This would mean that government can’t exact any obligation of loyalty from employees, government run schools couldn’t make curriculum choices that would be unconstitutional if applied to private speakers, government couldn’t fire a member of the military for saying “I hope someone assassinates the president”

Does government have to fund offensive art on the same terms as other art?

Most of us have an intuition that when government is wearing a different hat (employer, military, educator), the same constitutional rules don’t apply as when the gov’t is a regulator of private conduct

- There are a couple of ways to sort out where the court draws the line between coercive action:

(1) nexus requirement – how close the limitation is to the government’s purpose

(a) But this is a little bit arbitrary to say the government can’t completely control what the government does with it’s money

(b) These requirements are always fairly easy to circumvent by simply re-characterizing what the government is providing. ( if government just re-characterizes as “stuff we’re doing for poor people”

(2) historical baseline – gets at difference between taking away fire/police services, and abortion at public hospitals. So is government taking away something it’s always provided, or something it’s just recently started providing.

- We look at what government has historically provided – only recently has government started providing things like public hospitals and medical care

- But isn’t this an arbitrary devaluing of recently provided services? Just because the government didn’t provide it before, doesn’t mean we don’t think it is a crucial/essential part of what government does today
(3) predictive baseline – how do we think government would respond if it was an all or nothing situation? If the government had to either take government away completely or give it to everyone, and you think they would give it to everyone, then limiting access to abortion is a penalty

Harris v. McCray (2nd of abortion funding cases) – (Justice Stewart) the government is just expanding options for poor women, so what could possibly be wrong with this?... references Maher – although government may not place obstacles, it need not give things of its own creation. Women are left in the same position as if the government decided to provide no healthcare cost at all.  So government isn’t making you worse off – it was providing nothing.

Problems with this theory:

- speculative – we don’t know what it would have done, we’re guessing

- “Sophie’s choice problem”– it’s not always a good idea to expand your choice set. Sometimes, giving somebody a choice does make them worse off.

· Choice may be a false choice AND

· It’s not obvious that everyone would prefer to maximize their options – so if given a choice, that person will choose. But they may actually have preferred not to be faced with such choices.

10. Abortion restrictions – Limiting Roe 

(a) History

In the 1970s-80s the ct struck down most types of restrictions (informed consent, spousal notification/consent, mandatory waiting periods, hospitalization requirements, etc.). The only type of restriction the cts didn’t strike down was parental influence – but it could be judicially bypassed (and this wasn’t difficult to get since the teen just had to show that (1) they were capable of making the decision or (2) even if they weren’t, they shouldn’t have a baby – obviously if they weren’t competent to make the decision, they aren’t mature enough to have a baby).


(b) Bringing back the Restrictions…
Webster (1989) – O’Connor’s opinion claims not to overturn Roe, but it does depart from the strict trimester framework. It says that rather than looking at trimesters, just focus on viability. So, Missouri requirement to test for viability after 20 weeks is okay as long as there is a small chance of viability at 21 weeks.

Note: abortion-right supporters say this restriction is coercive because it’s really just about increasing the expense of late-term abortions.

Casey (1992) – ct doesn’t turn over Roe, but it comes pretty close. O’Connor explains that Roe did not weigh the interest in protecting the fetus heavily enough. Casey changes the standard from the trimester system completely to the “undue burden test,” abortion restrictions/requirements will be upheld as long as they do not impose an “undue burden” on the woman (so the government is acting coercively when it places an undue burden on the woman). Of all of the restrictions, the ct only says mandatory spousal influence (notification/consent) imposes an undue burden (based on O’Connor’s feelings about spousal abuse and battered women…).

See notes for description of why the ct doesn’t technically overturn Roe.

11. Right to Die 

(a) Where the law stands: There is a right to refuse medical treatment when you are dying, but no right to enlist a dr. to assist suicide. However, note that Washington state (same state from Glucksburg) just passed dr. assisted suicide by referendum. 

(b) Cases
Cruzan (1950) (p 950) (in Missouri) - Nancy Cruzan was in a vegetative state for 7 years since car accident. Her parents wanted her taken off life support, but the only evidence that she would make the same decision herself came from a statement she made in college to a roommate. The Ct said: (1) state can favor life over death, (2) state doesn’t have to accept flimsy evidence that doesn’t rise to clear and convincing, (3) state doesn’t have to accept substitute consent from parents
Glucksburg (in Washington) – The question is whether WA law prohibiting dr.’s from assisting suicide (not disconnecting life-support) is unconstitutional. Ct says constitution does not require WA to allow physician assisted suicide.
(c) General Points about these cases – see many themes from throughout the course:
(1) in Glucksburg, Oregon was the only state that had physician assisted suicide. Imposing the decision of 1 state on the other 49 isn’t what the ct does - but justices didn’t see the case this way: justices saw the case like Roe – they didn’t want to screw up again
(2) in Roe they took the law in 4 states, and imposed it on the rest. The lesson the learned in Roe (Ginsberg): they moved too fast, too early. They should have let the issue percolate through politics and not try to get ahead of the curve. Roe made them wary of getting ahead of the curve on this next big issue of social change. (Klarman thinks same-sex marriage is the same thing).
(3) Difficult to make a Political Process argument for intervention:
(a) there was just a legislative debate, and a referendum in WA, and they declined to change it
( It’s not like Griswold – where can say they are only on the books because of inertia
(b) physician assisted suicide is quintessentially an issue that will one day effect everybody in the same way. So it’s hard to see how one group is being adversely impacted by a certain policy. All of us, if we are lucky enough to grow old, will or COULD potentially face this issue.
(4) claim loses in both of these cases. But for different reasons:
- In both Cruzan and Glucksburg there are 5 votes for some version of a constitutional right to end you life, just not for the specific right being asked for
- This means that Scalia’s position (see Cruzan) loses: he says the ct knows as much about this issue as 9 people picked at random from the Kansas City phone book. Ct really knows nothing about this, so it should vacate the field.
- This is what Scalia wants in abortion as well: for the ct to vacate the field, but it isn’t want the ct does…
In Cruzan, 5 of the justices would say that if Nancy Cruzan had written a living will, Missouri would need to respect it. It also seems like there are 5 votes for a constitutional right to appoint somebody else to make the decision for her (she just didn’t do it)
So 5 justices are saying there is a right to die, just not what was being argued for
This means they are rejected Scalia, they are willing to come up with an unenumerated right to die
There concern then is what does public opinion support, and what doesn’t it support. ( why the ct is happy to say a living will has to be executed
In Glucksburg, 5 votes (4 liberals and O’Connor) for the proposition that you have a constitutional right to a double dose of medication that will alleviate your pain and advance your death. So even though you can’t get a specific prescription that will kill you, do have constitutional right (maybe) for double-does (aka pain-killing drugs that simultaneously advance death)
(5) Physician assisted suicide sounds like a classic example where libertarians would say: why does the government have any interest at all? Why does the government have any legitimate reason for being involved? (same libertarian argument in Lawrence)
So prevalent argument for this: there is no third-party harm. So the constitution should allow you to do what you want
BUT there are obvious third-party effects:
(a) if dr. helps somebody die, it influences how everybody views the dr-patient relationship (they become facilitators of death rather than providers of life)
(b) one person’s choice to advance his death, effects the choice of a lot of people down the road. If people do this not to burden their families, it becomes selfish for others not to make the same choice
(c) it is mostly poor people and members of minorities who will be exercising the right, because most people can afford pain killing medication that will enable them to live more happily even if they are more terminal. This will make their pain and poverty less visible. If we just let them kill themselves, we can pretend the problem isn’t their more easily.
H. Themes Throughout the Class: cases that relate, etc.

Things to keep in mind:

1. interplay between politics and the ct ( how what’s going on in legislatures and public opinion effects the ct (suppressing outliers, responding to referenda, etc.) AND how the ct influences politics (actions can empower legislatures OR produce backlash)

2. how timing of a question and the composition of the ct influences the decisions

3. suppressing outliers

4. political process theory as a justification for Judicial activism

5. role of judicial preferences about specific issues influence on how/when the invoke federalism, precedent, etc.

Major Themes (there is often interplay between them):

1. Who should decide major issues – when should cts decide?


- counter-majoritarian difficulty, Marbury
- Ely – Political Process Theory: ct’s show step in when the political process is broken/not working right, to fix it

( there is a fundamental right to vote, anti-entrenchment makes it so legislatures won’t always protect this so minorities have access and prejudice problems


- ct should play a role when it is suppressing outliers:


Griswold, Loving, Harper, Lawrence
Counter-arguments: 

-what about when the ct is wrong about who is an outlier/doesn’t do a good job assessing public opinion?

See: Roe: ct misreads public opinion, and the decision creates backlash

- what about federalism – shouldn’t states be able to be outliers if they want? (response: not when it comes down to fundamental rights)

- if it is an issue of public opinion, doesn’t this mean the legislatures should be handling it? Why should we have the ct read public opinion into the constitution (see Ely’s objection to Roe)

2. Significance of Timing in Judicial Decisions
- Brown – shift from Plessy to Brown (also relates to evolving social mores/shift in public opinion), and shift from 1952 to 1954


( also relates to “who’s on the ct?” (Vinson left, Warren came on)

- the pro-feminist movement’s in the 1970’s and liberalization of abortion laws (14 shifted to MPC therapeutic standard and 15 were in the process) and Roe 
( obviously also relates to the ct trying to reflect public opinion (suggests ct isn’t that counter- majoritarian)
-Loving – ct wasn’t ready to do away with masegination laws in 1954 (Niam) but it was by Loving

( also relates to shift in public opinion. By Loving, 90% of the country opposed prohibitions on interracial marriages.

- Korematsu – timing of the hysteria related to Pearl Harbor etc.

( also relates to politics and the court: ct didn’t strike down even though it didn’t matter anymore out of loyalty to FDR (who appointed them)

- Boddie ( Kras (involving fees for divorce vs. fees for bankruptcy ct). primarily due to a shift in the ct over time (Burger ct put an end to FREP for protecting the poor).

3. Court being disingenuous about what it’s doing


- Korematsu – not really strict scrutiny (no inquiry of gov’ts evidence for beliefs)


- Grutter – not really strict scrutiny (affirmative action at Michigan law)


- Casey/Webster – not really completely upholding Roe 

-City of Cleburne –not really applying strict scrutiny (didn’t want to essentially prohibit governments from classifying based on mental disability because sometimes they would want to – but so why didn’t they just apply intermediate scrutiny? Is this what they end up doing in practice anyway?)

( also relates to the role of precedent
4. Politics & Constitutional Interpretation


- suppressing outliers


- justices are appointed by presidents with agenda’s – these come into play

- see Milkin (putting an end to desegregation measures after Keys in part due to 4 Nixon appointees to ct) ( Milkin  also relates to justices responding to a shift in public opinion.

- see Korematsu
- see Kras
- why Casey didn’t overturn Roe – after Webster there were State referenda upholding liberal abortion rights.

- Casey = ct being strategic about how they appear politically because they aren’t supposed to be political, yet the realm of politics influences the ct all the time – and some say it should (political process theory)

- fall of Lochner due to: (1) ct packing (1936), (2) the Depression (social context – like judges being susceptible to public opinion)

- justices political opinions influence when they invoke federalism and when they don’t

( see with separation of powers/federalism cases AND with fundamental rights issues

- Crawford – Indiana photo ID requirement for voting – the legislature AND the ct divide along political lines on this issue (requirement benefits republicans)

5. Precedent & the Ct:


- precedent can be very broadly or narrowly interpreted and it doesn’t say which it wants:



See: Brown, Griswold and their progeny

- tension between when the ct chooses to uphold vs overturn precedent: ct talks in Casey about importance of stare decicis and the reliance interest in precedent, then it overturns Bowers in Lawrence
( role of changing public opinion/evolving social mores in decisions to invoke/overturn precedent: Plessy & Brown, Lochner & West Coast Hotels VS Roe & Casey
6. Backlash and USSC decisions:
(1) Brown – backlash and counter backlash
(2) Miranda and criminal procedure generally: when you combine Miranda with dramatic increase in crime, get the law & order issues which elects Pres. Nixon in 1968
(3) Furman (1972) – see enormous increase in support for death penalty after Furman – before there, only 10% more people supported the death penalty then didn’t, by a couple years later 35% more supported it
(4) Roe and the rise of the right to life movement (ex – John McCain couldn’t pick Joe Lieberman because he was pro-choice). Was no right to life movement before Roe
(5) Goodridge – 25-30 states pass amendments rejecting same-sex marriage. 2004 election – Pres. Bush wins Ohio by 2%, same sex-marriage ban on the ballot in Ohio passes by 24% (maybe more people went to the polls than would have because of this issues…)
Why do we get backlash?

(1) there is a failure to reach the position of the median voter 
· There are a range of middle-ground positions, and the ct produces backlash because it systematically fails to arrive at this median position
· This is not a normative argument – not saying the ct should reach compromise positions, just saying that if they don’t it’s not surprising that there is backlash
· Examples: death penalty, same-sex marriage (lots of people agreed with civil unions for gays, but not same-sex marriage…)
· Abortion example:
· (a) time in pregnancy during which abortion is allowed:
· 65% support right to abortion in 1st trimester
· 25% support right to abortion in 2nd trimester
· (b) reasons for abortion
· 90% say a woman should be able to get an abortion if her life is at risk
· 80-90% say “ “ if she was raped
· 70%+ say “ “ if baby will be deformed
· Only 20-30% if it is because women wants to be able to choose the sex of her baby
· So, if ct had said abortion is only okay if woman’s health is at risk/woman has been raped, probably 90% would have agreed with the outcome (law in Texas)
· Georgia law: therapeutic abortion law – can get abortions when: woman’s life/health is at risk, cases of rape or incest, or in cases of fetal deformity. Ct struck this down even though there is way more support for this than other cases
· Roe says state can’t legislate the reasons for abortion – says there must be on demand abortion right
· but it turns out lots of people favor abortion right but only for some reasons and not others

· (not saying ct should compromise, just saying response would be different if it did)
· Death Penalty Example
· Turns out most Americans have issues with the death penalty, but think Charles Manson/Timothy McCvey should be executed.
· People would be okay for it for some crimes but not others
· Heightened procedures – mandatory appellate review from state supreme ct, guidelines to inform jury discretion, etc.
· Ct didn’t say any of this in Furman, rather, 5 justices seemed like they were on the brink of absolutely forbidding the death penalty
· It may seem at first blush that ct doesn’t reach the median decision because there is something inherent in judicial decision making
· Judges operate on principles
· hard to reach compromise and adhere to principles
· Klarman thinks this is wrong: see Brown II, AND on the death penalty and abortion ct did reach compromise, just didn’t do it initially
· so ct probably can reach compromises, just didn’t do it in those cases. Why?
· Justices aren’t very precise reflectors of public opinion – culturally elite biases of justices
· They aren’t ordinary Americans – they are part of the cultural elite. Very well educated, relatively affluent.
· On an issue like abortion, there is something like a 40% gap between what high school drop-outs think and what people with graduate degrees think
· Same thing is true with same-sex marriage.
· Klarman thinks a large part of explanation for backlash = gap between justices and ordinary people. They had no idea (especially with Roe) that there would be such backlash
(2) Salience
· Ct decisions give an issue salience – so before ct says something definitive, people may not be rallied or concerned, but after it they have incentive
· Example: Abortion
· Before Roe:
· 4 states were completely liberalized (had already done what Roe required)
· 14 states had therapeutic abortion laws
· CA was having 200,000 legal abortions a year and none of it generated a backlash
· None of these things generated a backlash, but Roe did
· This is probably because most people (who would have cared) didn’t know about it ( USSC decision make front page news
(3) USSC ct decision encourage beneficiaries to implement
· Maybe what produces the backlash is the effort to implement, rather than the ct decision which is relatively abstract
· Example: Brown
· White southerners were upset about Brown
· But the backlash came from NAACP demanding southern school boards to desegregate, or else they will file a lawsuit in the summer of 1955
(4) geographic disparity of opinion plays into politics in a way that has as cascading effect
· Two leading examples: Brown and Goodridge
· Brown:
· most northern whites agree, and almost all southern whites disagree with the decision
· the only relevant political participants in the south strongly disagree with the decision
· this disparity in opinion creates incentive for representatives to oppose/resist the decision.
· Southern resistance is appalling to most northerners (who support pres. Eisenhower to bring out troops to oppose Governor Fauvis).
· But this just perpetuates the cascade – Fauvis becomes unbeatable in Arkansas politics
· Gov. of Georgia sees what is happening in Arkansas, and becomes even more extreme
· Goodridge:
· Disparity here is between urban and small-town
· Mayor of SF comes from constituency where 80%+ support same-sex marriage. He will become a political hero if in defiance of state-law he takes Goodridge and runs with it.
· But SF Mayor isn’t worried about the reaction in Kansas when he does this
· So geographical disparity produces a dynamic which feeds into backlash
(5) disparate intensities of preference
· People on one side of the issue care more than people on the other
· On several of backlash issues it’s definitely true that one side is more highly mobilized, and it’s the side opposing the ct decision
· Clearest example = Goodridge:
· 1/3rd of country favors the decision
· 2/3rds oppose decision
· This is misleading, because the 1/3rd that supports it don’t make it a voting issue. Of 1/3rd favoring, only 6% say they will make it a voting issue. Of 2/3rds opposing it, 34% say they will do so (this goes up to 55% amongst evangelical Christians)
· Note: sometimes you can produce dramatic change quickly but crystallizing the issue
· Still, with abortion crystallizing the issue clearly didn’t have the effect of advancing the date by which we would have a resolution everyone is happy with
· There’s nothing inherently liberal about judicial decisions or conservative about the backlash. So why these five examples?
· Because of the recent history of the USSC
· For first 100 years, ct tended to favor conservatives in wealth distribution
· But in the last 50 years the justices have tended to intervene on culture-war issues
· Liberal because on these issues, the socio-economic elite tend to be more liberal
· Also note, most ct decisions don’t produce backlash, because for the most part they are just suppressing outliers and acting in keeping with popular opinion
· Ultimately, arriving at the compromise later may be too late to avoid the mobilization. If ct had decided Casey in place of Roe, rather than 20 years later, right to life movement probably wouldn’t have mobilized the way it did
· It’s unclear how seriously to take the rhetoric that people are upset by judges imposing their own views without foundation in constitution.
· Klarman doesn’t take this very seriously – he thinks really people are just upset with the substance, not the judicial activism
· Ex) backlash against Kelo , which was just judicial deference (not activism)
· Seems like the real issue is that a legislature wouldn’t have enacted a statute to the judicial effect at that time
· Justices who are thought well-of in certain communities can make issue salient/call attention to issue:
* Dissents can help mobilize opposition – Scalia’s Dissent in Lawrence
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